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IN THE COUR'I' C)F COMMON PLEAS 
DELAWARE CDUNTY, ,OHID 

[7 STATE OF OHIO ex rel. 
MICNAEL UF-W'INE 
OHIO A'ITORNEY GENERAL 

PLAINTIFF, 

V. 

RIVER RUN OF POWELL, LLC 

DEFEItiiDANT.  

CASE NO. 13—CV—H-06-05 

JUl7GE KRUEGER 

P 

C"; 
. 	 r 
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CCINSENT ORDER 

Plaintiff, tihe 5tate of Ohio ("Plaintiff'/"State"), b}r and through its counsel Attorney 

Genetal Michael De-'Nitie, fded a Complaint against Defendant River Run of~ Powell, LLC 

("Del'endant River Run") alleging violarions of Ohia's Water Pollutio,a Cozatrol laws,! Ohio Revised 

Cocle ("R.C.") Claapter 6111, occurrang at a residentaal subdivisian site which is a developrnent 

approxiznately twenty-ftve (25) acres iu size locatecl ol'f ofjewett Raad, rzear State Ro 
I

~te 315, Powell, 

~ 
in Delavvare County, Ohia, ("the. Site"), and which was owned pr opearated by Defendant Riy er Run 

at all times relevant to the CornPlaint. 'I'his Consent Order crarastztutes a zesolution oE disputed 

claims. 	 ~ 

NOW TIiEREFORE, without the trial of any issue of fact or law, and uponithe consent of 

the parties hereta, it is hereby t3RDERED, ADJUDGED aod DECREED as faIloivs: 
~ 

Judiciai Order 
'YPDES 
Belaware County  
80I100003 
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I. ,jURISDICTIOIV Ah1D VENUE 

1. 	The Cau.rt has jerrisdicticrn over both the parties and the sub}ect matter qf this action 

pursuant to R.C. Chapter* 6111. The Complaint states a claium upon which relief can be granted 

against Defendant River Run under R.C. Chapter 6111. Venue is proper in this 

11. I'ERSONS BOCIND 

'?. 	All terms and provisions of this Conaent C7rder shall apply to and be binding upon 

the Defendant River Run, its sole mernber Cugini 'cSc Capoccia BuiJ.ders, Inc. ("CCBI ~') (coltectively, 

"I3ound 1'arties"), the Bound 1'a~rti~:s' ag~:nts, etnployees, assigns, successors in interest and any 

person acting in concert, privity oc participation wvith the Bound Partiec. 

III. S.ATISFAOTION OF LAWSUIT 

3. 	Compliance with the terrns of this Consent Order shaU constitute fiall satisfaction of 

any civil liability by the Bound Parties for a]I clairras alieged in the State's Camplaint and in the 

State's proposed Arnended Complaint for which the State sought leave to ftle (ihe "Amended 

Cotxi:plaint," and tvgether with the State's Complaint, the "Cormplaints"). 

IV. RESEItVA'I'ION OF RICHTS 

civil penatties 4. 	Nothing in this Corasent Ordex, including the imposition of 

fssr violations of this Consent Order, shall li.nait the authority of the State of ©hio to: 

(a) 	Seek any legal or eqeaitable relief from the Bound Parti 
appropdate person £or claims or conditions not aileged in 
including violations that occur after the filing of 
Natwithsta.nding the prececiing sentence, Pla.intiff ac 
allegations in the Complaints allege afl believed conditions ; 
related to the 5ite; 

or an}r ottter 
: Coznplaints, 
; Complaint. 
~wledges the 

Jor violations 
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5eek any legal ot equitabie relief from the Bound Parties ~ or any other 
apprr~priate person for clairns or cond'atiot~s alleged iz~ tbe C~smplair~ts that 
ocGur pr exist on the date of or after the entry of this Consent Order; 

Enforce this Consent Order thcough a contempt action or o therjxrise seek 
relief for v:iola.tions of this Consent Orcler; 

~ Take any act€on authorize.d by law aggainst any appropriate person, iucludinf; 
the Bound 1'arties, to eliminate oir nnitigate conditions at thel Site that nraay 
present a threat to the public healtb or welfare, or the environment in 
derogatiozi of applicable laevs and re~lations, for vvhich Ohi~ EPA has the 
authority tcs enfoxce; and/or 	 ~ 

Bring any legal or equitable action against any approlariate pe rs on other than 
tlae Bouod Paxties for any violation of applicable laws. Fot the purposes of 
this Consent Order, the term "person" :tnciudes: an irsdividual, corporation 
~'including, but not lirnited to, a lirnited liabil.ity corporation), business tr}ast, 
estate, trust, partnership, association, municipal corpcaration, interstate body 
created by cornpact, and other officers, agents, employees, atto rneys, a.nd/car 
those irz active concert or participation with any of thern. 	I 

V. INJUNC'TION 

5. "lhe Bound Parties are perm:aneratly enjoined and ordered to cotnply irnmediately 

with all appiicabie provisions of R.C. Chapter 6111 antl the rules proxnulgated under that Chapter 

sub}ect to the terms hereo£ 

6. The Bound Parties are pertzaanently enjoined and ordered to comply imme.diately 

witl-L 2003 Genezal NPDES Permit for Storm Wa,ter Discharges Associared witlx Consttuction 

Activities, Perniit No. OHC 000002 ("2003 General Perrnit") as vveLl as acay renewals or 

rnodifications oE the 2003 General Permit. 

7. By no later than tivrty (30) days following entry pf this Consent Order, the Bound 

Parties sb,all subrnit a proposal to Ohio EPA, Division of Surface Water, Central i1strict Offce, 

Attn.: 1-larry Kallipolitis, Lazarus Government Center, P.O. Box 1049, Colutnbus, OH 43216-1049 

3 	 I 

(b) 

(C) 

(d)  

(e)  

6817746.1 



❑ 

	

❑ 

to addtess the post-constructaion requirements for the Site in accorc3ance with Part III.G.2.e of the 

2003 Genexal Pe.rrrzit. At a minttnum, this proposal shall include both of the foIlowing components: 
I 

(a) An "As-Bui.lt" Certffication vf the cerAtcalized seditnent basin~ at the 
Site, reflecting current conditions. `I'he "As-Biult" rnust i.strlurle a 
survey to deterFnine tkae aznount of accumulated sedimerit iin the 
irnpoundmerit with a cosnparison to original design capacity. } 

; 
(b) A calculatiorz of the Water Quality Volurne (WQv) axsd the associated 

drawdo .vn of the WQv for tlte Site. 	 ! 

In the event that Ohio EPA detertn ines that the submitted proposal does noC imeet the post- 
6 

construction rerluirements of the 2003 Gerreral Perroit, Ohio EPA will inform the Bound Parties in 

writing of the corrective actions required bj" no later than thirty (30) days following) receipt oE the 

proposal. 

8. 	By no later thaza saxty (60) days following the later of the subniissioxal of the Bound 

Parties' proposal to Ohio EPA as set forth in Paragraph 7 above orOhio EPr'1's u 

the corrective actions required as set forth in Paragraph 7 above, the Bound Pa 

perfarmed all corrective measures, if any, required to rneet the lsost-construction I 

the 2003 General Pernvt aiid shall subznit a complete Notice of Terrrunation Applica 

to Olvo EPA, Division of Surface Water, Central District Office, Attn.: Harry Kall; 

Governnnent Center, P.O. Box 1049, Cotumbus, Of I4321 6-1049. 'I`he parties a; 

modify the tirning required by this Paragraph by agxeement should weather or other 

the Bound Parties' control -preverit the carrective rneasures frocn being reasam 

reascanable rnodiftcation based on such external factors shall not be unreasonably ~ 

Ohio EPA. 

ter, notice of 

es shall have 

ui.cernents of 

n for the Site 

tlitis, Lazarus 

permitted to 

:ts outside of 

~ takers, and 

hheld by the 
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VI. CIVIL PENALTY 

9. 	The Bound Parties shah pay to the State of Ohio a civil penalty of th 

dollars ($30,0{)0) fcar violations of Ohio's water poIlution conttol laws in insta]lrnents 

the followang schedule: 

(a) By no Iater than thi,rry (30) days following the entry of this 
Order, the Brsund Parties shall pay ten-thousand dollars ($1 
of the civia penaltp. 

(b) By no later than six (G) months following entty of this 
O,tder, the Bound 1'arties shall pay five-thdusand dollars (~ 
of the civil penalty. 

(c) By no later than tvvelve (12) xnortths following ezztxy o£ this 
Order, the Bound Parties shall pay five-thousand doflars ($ 
of the civil penalty. 

(d) By no later than eighteen (18) months following entry 
Consent Order, the Baund Parties sha11 pay ftve-thousand 
($5,000.40) of the cavfl penalty. 

(e) By na later ehan twenty-four (24) months Eollowing entry 
Consent Order, the Bound 1'arties shali pay the cezrkainii 
thousand ($5,000.00) of the civil penalty. 

10. 	Each penalty payment shaU be made by a certihecl checkc Eo:r the arn 

above, payable to the vxder of "Treasuret, State of Ohio" and deiivered to Scott Hai 

Environmental Enfarcement Seetion, 30 East Btoad Street, 25th 1~'loor, Coli 

43215-3400. 

11. 	if the Bound Parties miss any of the scheduled payments as set 

remaining payments, along with interest as set forth in R.C. 5703.47 accruing f 

entr}f of this Consent Order, shall become ixnsnediately due and owing. 

thousand 

to 

this 

this 
ftve- 

as stated 

', Paralegal, 

bus, Olzio 

above, all 

the date of 

k, 

b817746.]. 



VII. STIPULATEI] PENAL'I'IES 

12. In the event that the Bound Parties fail to comply with any requi.reme~ t c~f Sectiori 

V of this Consent Order, is xhe Bound Parties are liable for and shall imrnediately pay stipulated 

penalties in accordance with the follcswing schedute for each Failure to cotnply: 

(a) 	For each day of each failure to comply with a requitemerst 
ftom one (1) day to thitty (30) days — one hundred fifty 
dollars ($150.00) per day per rerluireinetit tzot rriet; 

i 

(h) 	For each d-ay of each failure to cotnply with a recluirement I 
from thirty-one (31) days to sixty (GO) days — three hundred ~ 
dollars {$3[}0.I10} per day per requiren-ieiit not met, 

(c) 	For eaeh day of each failure to comply with a recluirement 
over si.xty-one (61) days — four hundred fifty dolla:rs 
($450.40) per day per requirement not met. 

1 
13. Payrrien'ts due under Paragraph 12 shall be made without dernand vvithf.n t'orty-ftvc 

(45) days from the date of the failure to meet the applicahle deadline. Paynnents shall be 

acctirripaaied hy x wtitten explanation of the deadlioe zn.issed. Any paytzaeiat requal d to be cnade 

urider this paragraph shall be rnade by dehvering a certified check or checks fcsr the approl►riate 

~ 
arriount(s), made payable to "Treasurer, State of Ohio," to Scott 1-Iainer, Paralegal, Erivironmental 

- 	 1 

EnEorcernent Setd.on, C7hio .c`lttomey General's Office, 3€1 East Broad Street, 25th Floor, Columbus, 

OtuQ 43215-3400. The payment of stipuiated penalties by the Bound Parties arid the acceptance of 
3 

such stipulated penalties by Plaintiff for specific violations pursuant tEsis Sectiori shall not be 

construed to lit-nit PlaintiEf s authority to seek additional relief or to otherwise seek judicial 

; 
enforcement of this Consent Order. Further, payment by the Bound Partacs shall 

	
be considered 

an admission of lia6ility on the part of the Bound Parties. 

~ 

6$17746,1 



14. The stipuIated penalties imposed by 1'aragraph 12 of this Consent ~ rder rnay be 

ternxinated as tQ eaeh specific paragraph of this Consent C}rder, for lvhich stipulated pezxalties are 
~ 

iznposed, only after the Bound Parties has achieved and maintained corriplianc ~ r~rith all the 

requiretnents of that paragraph for a period of tvvelve {12} consecutive rnonths and his paid any and 

a11 stipulated penalties incusred related to that paragraph. Terrr~ination of one paragraph subject to 

stipulated penalties under this Consent Order shall not terniinate the accrual of or the liabiiity for 

~ 
payment of stipulated penalties under any other paragraph. Termination of stip i t ed penalties 

under this Consent Order shaIl or~ly be upon ~uritten application by any party, a,z~d 1?y o.rder of the 

Couet after the Court has made a determination that the. recluires-azents of this paragra ph have been 

satisfied. 

	

	 ~ 

VTII. COMPLTANCE T►IOT I3EPENllENT ON ORANTS OR 

f 
15. Performance of the terms of this Consent Order by the Bound Farties is not 

conditioned on the receipt of any Bederal or State grants, loans andJor funds. In ~addition, the 

Bound Part[es' performance is not excused by the failure to obtain or arsy shortfall tif any p'ederal 

or 5tate grants, loans and f rrr funds or by the processing of any appjfcations foar the sa m e. 

IX. MISCELLA,NEOUS 	 f 

16. Nothing in this Consent Order shO aEfect the Bousad Parries' obligations to 

cornply cvith all applicable federal, state or local laws, reguD.ations, rules or ordinances. 

17. Any acceptance by the State of iJhio of any payrnent, docutnent or other work due 

hereunder subsecluent to the tatne that the obhgation is due under this Consent 	shal,l not 

zelieve the Bound Parties from the obligations created by this Consent C}rder. 

b817?46.1 
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1$. 	The Bound Parties shall inform the Ohio El'A of any change or 	oE the 

busi.ness that is the subject of this act'ton. 

X. COSTS 

19. The Bound Pames shafl pay the court costs of tlzis action, 	1 

20. The 13ound Parties are hereby ordered to pay the costs incurrecl by th.e
i Olio EPA 
I 

for the publication of the Consetxt t7rder in Ohio EPA's Weeldy Review and a iewspaper of 

general circulation as required in Paragraph 22, below. The Bound Parties shall pay the costs 

associated with publication by dc:livering a certified check payable to: "Treasurer, St 
i 
Le of Ohio" 

and with a notation indic.ating tliat tl-ie furfds are £;oing to "Fund 699" on it, in the ainobzrat of the 

costs, to the Fiscai Officcr, Oliio EPA,1'.O. Box 1£349, Columbus, Ohio 43216-10491 within thirty 

(34) days frrom the date the Bound Parties receive ootice o£ the costs fxoz-n Ohio Ep'A~ 
~ 
~ 

XI. CONTINUING JURISDICTIC?N 	 i 

21. 'T'his Court shal3 retain juristliction over this ac#ion for the pwrposei of enfOrcing 

and adrninisteating the Bound I'arties' compliauce with this Consent Order. 

XII. ENTRY OF C{)NSEi'*?T ORDER ANI3 FINAL JUDGMENT BY CLERK 

22. The parties agree and acknowledge that final approval by Plaintiff a I~ d Defendant 

River Run asad entry of this Consent Order `ss subject to the require.ments o f 40 C.F.R. 

123(d)(1)(1), which provides for notice of the lodging of the Consent Oirdex, opportunity Eor 

public comrneot, and the considerarion oE any public comments. Both Plainti£f a , cl Defendant 

Rivet Run reserve the right to witladcaw this Consent Order based on comr:nents received during 

the public cornment period. 

8 
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23. 	I'ursuant. to Rt.ile 5$ oE the Ohio Rules of Civil Proccduze, upon the sig,ning of tb'ss 

Consent C}rder by the Court, tbe elerk is kiereby directed to enter it upon the jourrra.i. 'IkVithin tbree 

rlays of eritering the judgment upon the journal., the elerk is bereby directed td ser`•ue upon tbe 
E 

parries a notice of the judgrrrent and its date of entry upon the jour.nal iri the tnanrzer presctibed by 

I 
Rule 5{f3) of tbe Ohio Ruies o£ Civi11'rocedure azid rtote the service in the appearance docket. 

IT IS SO 4R]CBERED. 

JUI3G.E` KRUEGE 
COURT OF COM DN 
DEI..AWARE COUNTY 

1.1 J I tA~~~ 
D+ATE. 

I 

T'he Cierk of tl►e Couet ia her®by C?RDEttBD to serve a 
copy ot the 3udgmeat Entry upnn al1 p'srties or counqLi by- 
~ 	 ! 
L'1 Regular 1T,5. Mtti1 

~ 
C# Altofftey mailbcsx at ihes tkdasvnre C,ouniy Caurihuuse 

7-- 7din.ary 

®1+ m11enenlsent t
eyJparty b
atl 	~ 19 fax 	 ~ 

G1 attorney mttitbox 
[J cerlittecl fnaif — 	~ 

0 
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APPRC7'VM 

MICHAEL bEtKINE 
OHIO A'1"TORNEY GENERAL 

Jan 	iVeber (00839611) 
D. Kes Alexander (0090675) 
Assistant Attorneys General 
Environnlental Enforcerrrent Secta.on 
30 East Broad Sttreet, 23th Floor 
Columbus, Oliio 43215 
Telephone: 614-466-2766 
Facsirnile: 	614-644-1926 
janean.weber@ohioattorneygeneral.gov  
rees.alexander@ohzoattorneygeraeraJ..gov 

Cmnaelj~r Plaenti~; Siate o f Ohro 

Dc ' R. Kzng, Jr. 	I 
Rrver Run of powell, LLC 
Cugirsr sSc Capcsccia Bwlders, Inc. 

4Paugii'iY~~ 
River Run Qf PQwell, LLC 
Cugiru & Capoccia Builders, Tn~ . 

Bnand partfes 

10 

, 

arc J. Kessler (0059236) 	I 
Phillip G. Eckenrode (0084187)1 
lrlalxn Loeser & Parks, LLP 	~ 
65 East State Street 
Su.ite 1400 
Columbns, Ohio 43215 
Telephone: 614-233-5168 
Facsitr~le: 	614-221-5909 
mkessler@hahrAaw.com  hahnlaw.corr3 
peckentcdc@hahnlaw.com  

' far DefindarftRiver Run oflPvtvell; .C..LC 
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