LORAIN COUNTY COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

TOM ORLANDO, Clerk
JOURNAL ENTRY
James L. Miraldi, Judge

Date 08/08/19 Case No. 03CV136143
JIM PETRO, ATTORNEY GENERAL ELIZABETH EWING
Plaintiff Plaintiffs Attorney
VS
LORNE J ELBERT JR DAVID LENEGHAN

Defendant Defendant's Attorney

Consent'judgment entered. See Journal. Costs to Defendants.
The telephone conference set for August 8, 2019 is cancelled.
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James L Miraldi, Judge

CC:

To The Clerk: THIS IS A FINAL APPEALABLE ORDER
Please serve upon all parties not in default for failure to appear;
Notice of the Judgment and it's date of entry upon the Journal
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INTHE COURT OF COMMON PLEAS

| - LORAIN COUNTY, OHIO
| STATE OF OHIO, ex rel, ‘ .
"DAVE YOST, o
ATTO%EY GENERAL OF omo i CASENO. 03CV 136143
‘Plamt,xft, - L e IUDGE JAMES L. MIRALDI
: ‘. .
' {ORNFI ELBERT. .TR et al
Def‘endantq v
~ ‘CONSENT ORDER‘_ ,,

5 v The State of Ohm bv its Attorney Genera! Planmf '/ the State:”) and at the writtcn :

1eque*~:t of the Dxrectm of the Oh o Enmonmentai Protecuon '%gem.y ¢ the Du-euor 7 has med a

~Complaint seekmv m;unctwe rehef and civil penalties agamst Defendant l@scph I. leert
»Executorﬂf the Estatg of Lotne J. ;Eibg:rt, Jr. and Kasper. Propcmgs, Inc., for‘vmi'atmns of ‘()’hi’afs ‘

‘a.ir', mnstructic‘m. and d,emol Etion ,debris .é;olid waste, and'hazdrdousl waste laws and the rules

adOp’ced under those laws, concumnv Dcfendams OW ncmlup and opgratlon ofan 1mperm1tted

| hazardom Waafu famlity at 1ts property iccated near 447 Oberlm Ehma Road ana Loram

County, Ohio (“the .Szte”),.};
~ This Court found Defendants liable -orfx: two claims after trial. The Ninth District Court of

A ppéa’is directed entry of judgment against Dgféndams on all remaining claims after appeal.

 State ex rel. Rogers v. Efbert, 180 Ohio App.3d 284, 2008-Ohio-6746, 905 N.E.2d 235 1 27-36,

: Atiumf:y (Jensml Daw ‘Yast is: subsntmed as relator under Ohm Rule Gf Civil Procedure

25(D)(1). : ~!



B 45 48 k and‘ 58 (9[[1 Dm} (zevelsal on summary Judgmem §11t11ic5 the Sz;ate to Jddgment inits
| favor) v |
Dur'inqv the pendency of t‘he T;ri'a'i on remand. from Septembér 201 8‘t0'N ovem’ber 201 8‘

Ohm EPA i 1m esurrated an appmxxmatu i i 006} ﬁZ (0 25 acre) aiea o&ated onthe northeastem
.pcrtton of the propertv where drums contammg hazardous waste were stor ed Based upon the
mvestwatlon Ohm EP A determmed tms ared has met the hazardous waste Liosme performance
standald 1equuements of tho Adm Lode 3745 ﬁa EL(A) and (B) and no: furthet actlon is
iequzred w1th reﬂard to this area, Furthennme from March ZDIE} o Iulv 7019 Defendams ‘

B tmcstlgatud tbe mtermr of the: mazhtenance buﬂdm | L FeMOY ed and properly chax acter {7ed

v wastes and decéntammated Qmpment and associated stmctures o meet the hazardous waste

‘ CIDSI]L‘L perforxmnce standard rcqulrcmcnts of Ohro Adm. Code 3745-55- I (A and (B }and

o 3745»55 14 f here s no. tunher actmn rcqmrnd rcgaldmg tms arca

The Pame% have reached an agreemmt whemby De‘rendam‘; wﬂl address the remaining .

envnonmema hazardq at the Site Th{, ac,reement uallb for Defendants to pmpeue and Lewrd an

: : ‘ env1r0nmenta] covenant undel Ohlo Rcwsed Lode Sf:ctmn 3301 80 through 33(}] 92 that

resmuts future use of the Site, nnp]ements a amundwater restriction; file : & dued notice that mests ‘
“the requ}rements of Ohm Adm Code 3743 271 I{H [5(5). mdzcatmo there may be subsurface solid
‘waste or construction and demolmon dcbm at the Gtte and pay-a $90 000 civil penal‘ry

T he Pax mes have coms:nted to the entry of this Ordex Therefore wnh the consent of tl

o Pames 1t is ORDERED ADJUDGED AND DECREED:

L DEF‘{NI T IONS

1. ~As used in thi-s Order, the fo,l !‘owringtarms are defined:
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5“Késpef Properties,: inc’ or “Kaspé‘r"’ refcfs to Kasper .Pmperties. Inc., a
privately held corporahon orﬂam/ed in the btatf: of Ohxo which is an asset of
: ‘Defenddnt the Estate of Lome I Elbert T |
The “Estate of Lorne J. Elbert; I or “Estate” means the probate estate
currently penchng bef’oxe the L01 ain County Pmbatu, Lourt Case: No, 2012 Ls
00548 B
“Defendants” &.C&ilégﬂle ‘E‘srtats Qf Lorne J. Elbeu Jr. ‘an‘d Kaspe§ 'Pmpér;t‘ies,:‘ ‘
g | |
= . Dxrwtm: means tﬁe Dlrecmr‘of the 01110 Env;ronmental Pmtcctmn Agency
£ Uhx@ EPA") or hxs designee. |
Effecnva Date., muans thc; date tha Lmam Cnunty Clerk of Couits txles thxs -
.Orcier | ‘
Pames means Plaintift, tm State of Ohm and Dr:fendanta the Ea'tate of
| Lomc A2 Elbert Jr and kasper Propemes, Tnc.
"Persen ‘means.an lndwlduai public or pnvale cm‘pomtmn busmess tmst
estate trust, pm’merath, ac:*-:oczatmn federai govemmem or any agency
‘ themot mummpai corporatxon or any agency. thereof, pol:twa subdwmon or
“ “zmy agency thereof pubhc agency interstate bodv areated by ‘ compact, any
other entzty dnd other officers, agents, cmpimees attorneys, and/or those'in :
actwe concert or participation with any of them-,: |
“Site” means pfépet‘tv own‘edbv Kasper located néar 447 Oberlin Et‘yria
‘ Road, EIvrla Lomm Countv Ohio 4403\ and known as parcd number 10»—

00-003- 11"~0i9



i, “State” means Plaihﬁl’f’ State of Ohio, by and thmugh its Attorney ‘Generai
Dave Yoat at the wrmen request of the Dlreu,m of the OhlG bnwronmental
Pmtectmn Agerncy, |
j'. “Order” refers to this Order.
1. JLRISDICE ION AND VENDE |

2 : The Court has ]uEISdICtIOI'l over the Pames and the subject matter of thIS action under

o R.C;.vChapter 3734. Venue is proper in ithis Cdurt. Defendants shall, n’o“c ch‘:iilenge‘ the: Court’s

Jurisdiction to enter or enforce this Order.

. PARTIESJHOUNI?

3 T hzs Ordea shai[ app]v to 'md be binding miv upon Defendants and, to the: extent
- consxstent Wﬂh C iv. R, 65([)) an Lhexr agents* ofﬁcers empi ,‘ccmﬁtractors, assignsv,

suc_cessors m, mterest,sand those pcrsans actnw in concert, ;pnwtv. or par‘ticipation Wwith

Qefendams who recexw actual netice of thfb OI der whefhet bv perqonak service, by publ:c recmd

fi led in the wumv tand recard or othelwxse Deiendants shaﬁ provide a copy oi this Order to
- am successer in mterest and to each key empiovee wnsulmm: or contractor empioved o
p_erform ;Work. refcrenced herein QF to opemtﬁ the Site.

4,‘ - This Order is.in Sf:ttiemem and wmplormse cf dxsputed claims, and mthma n thxs Order -

istobe construed as an admissmn ot any facts or liability.

5. It umcxlwncv ban}cruptcv or uLht:r failure occurs, Defendanls mum compiv with the

: requ:rements of' the Permanent lnjuncnon and Civil Penalty ‘Scmons of this Order.

IV. SATISFACTION OF LAWSUIT AND RESERVATION OF RIGHTS
6; The Plaintiff afleges that Defendanﬁ% are respounsible for vio‘[at‘i"ons of Ohio’s solid waste,
used oil, and hazardous waste pollution control laws codified at R.C. Chapter 3734, Ohio’ s‘ open
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8

bummv laws, construction and demohuon debris po!lutmn control laves, and demohlmn control

 laws codified at R. C Chaptzer 3704 and R.C. Chapte; 37 4 Defendants denva fil such dllcgatmns
TComphance mth thns Order ﬂlall constitute fuﬂ 9atxsfact10n of am ciy vil hab;lm of Defendants to

Plaintiff for the dalms al! ged in Plamnff’s c omplamt Comphance thh tns Uldﬁr shali a[so

cmstltute full sat}sfautron of Case N@ IJCVI 78948 Whﬂ.h was consohdatsd mth Case No,

03CVI36143 by the Court’s Order of June 11,2013

7. Nothmcr in thzs Ozdei mc[udmﬁ the mlpos;txon of mpu!ated eivilk penaltxes fol vmlauons :

vat this Order shali hmﬂ: the autherlty of the' State Qf Ohm to:

an Seek zmy lega]. or équftable re}fief‘@_r-c:i.vﬂ’ penaltie‘s; from Deféﬁdah{s or. any other
‘1ppr0pnate person for an},ﬂ claimsorv mlatmns not alleged in- the Complamt
b. beek any legal or uqmtablc I'f.’:]lﬁi’ ot civil punaltm from Detendams or any other
; _lappropmate pcrson for clz—ums candltmns, or vwianom that oceur on or exist aﬁer_~

‘ the entry of thxs Oxder

P Enﬁ}rce this Order thr‘cxugh]a.‘con'tampta‘ctio.n 01 mhem'isé ‘seek‘reli":f for :
‘ viQI&ﬁons of this Ordar:. énc;ir’k)r. ‘ | |
d. Take any tuture iegal or eqmtable avdmsi any appropnate pefscm ing udmg
Defendam 1) ehmma.te 01 mltmate condmons at the Sxte that niay present a threat
| “to publu, health or weif‘am or to the enﬁmnmcnt in demgatmn of applicable laws
~and ruies mhmh Statf: of Ohm has the authout‘v 0 enfmce ‘ |
e. Bring any action ggmnst“ Detendant-s or against any other pgt-‘adn; under the
‘Comprehensive En:y;i‘romncntai Response, Conibcnsaﬁ,’on and LiaBility Act. 1
(C ERCLA) ‘as amended 42°U. S C. §9601; et seq and/or RGVISBd Code 1734 70

- through 3734.27 to: (1) recover natural resaurce damagus and/or {2) order the

L4



fﬁedbrﬁl&hce of, apd/m‘ recover costs for any remaval, rexﬁedjal or cm'rectivé
acﬁﬂties nét conduotedpursﬁanf to tha Eteﬁ‘“n.s‘of th‘ifs‘ Ofdeh .
8. Hﬁ@ Ordm does ncs‘c waive, abradae. 5etﬂe r;:ompromwe or otherwise impact any other
‘lafms inlaw or equm' tha{ the State of Ohio or m:het peisons may have aﬁam& Detendant
9 h‘icept for the sngnatomes 10 'Cht‘: (}rder nothmrx i this Order shaH congtitute or be B

comtmed as swmfactmn of uw[ hablhty a covenant not to'sue, and/ or a release regardmﬂ the

claims alleged against any pezson not a s&gnamrv to tms Order fm any lmbzhtv sush non-

sx.gnatory may have amsmg out of matters allcﬂed in thc Complaint ' The State of Oh',i.o;also ‘

spec:lﬁcaﬂy Ieservw its rzght to sue-any: entzty that is not a aignatm v to-this Ozdu‘

10, \Jothmg mn thm Order sha[] rehexe Dex‘endants of its obhgauons to comply W uth

appimable federaf state or local statutes, 1egu1atlons tules, or or dmancw
0. \Jothmﬂ herem shall 1esmct the rmht of Defendams to raise any admmtsﬁatwe Iegaf
eqmtab%e deteme with respect to such ﬁzrthel actions reserved by the Sme in thjs Secuon

However With respea to the actions reser'ved by the Stai.e in this Secuon Dcfmddnts Shd” nOt

- assert and /ormaintain, any defemf: or dmm of waiver, res ,mdzccrta. collateral estoppel, 1ssuc,

prechmon. ch‘um sphttmg, or ot 1er dcfcnses based on.any commtmn tha,t Pl amnffs claims in

any subsequent judmal or admxmblratwe pxoceedmg could ar should have been brouoht in thIS

- case.

V. PERMANENT INJ‘UNCTI()}N
12, D‘é‘fendaﬂts are-ordered aud pemancmly’ énjoineditd: ‘
| a. Within 60 days of the Effective Date file én- environmeﬁtai covenant f@f the S'ite‘
wiih the Léréin County Recérd.er"s Office. The .emv‘ironm,éntél ‘cevegam‘shéﬂ‘ be |
recorded m the official g‘e;:ards‘ of the Lorain County Recordenp‘ursﬁant to Ohio

6



| Rev. Code § 5301 82, Tne énwwnmemaf covenant shall be conﬁstént th the
draft emqronmentai oY endnt attauhad to thls Coment Oxdez as }:thbxt ﬂa shai l

- be swned bya Jmsepn E lbert as.a representaﬁve o’r Deiendant Kasper Propemes.
~ Tnc and -as the checutor of Defendant the Estate of Lame i1 Elbert. Ir, zmd .shaﬁ ‘

he apprm ed and st gned bv Ohw EPA. The acﬁv ity and use umtanom f@r &he
Sn:e shall be as descrzbed more pamculariv bv the enwronmentai covenant -
attached hereto at: Ezdnblt A | \

: b.  Within 30 days of the recordmg the emnonment&l covenam, submxt to 01110 EPA

a ﬁle and ddte stamped copy of the recorded emflronmental covenant Thereaftm,' v

~if uthm Dufendant convcvs any tnterest in the Szte, each deed trﬂe or other
v‘mstrumt.nt shaﬂ wntam a rcfen,nce to. the recor ded envir onmemal ccvenam ﬁle

‘ ferms and condmons of thc enwmnmentat ﬁovenam are mcorporated mto this
.Conbent Order and ‘;hali he bmdmg upon Defcndants and any aubsequent | :
'owner(s} \

c. ‘Wzthm _)0 days of the hf{wnve Date ﬁie a. deed not;ce that meets 1he
requxremuntsa of Ohm Adm Code 3745 27 1 (H)(S) mdlcatmg there may be
subsulface sohd waqte emd/or LOHSH‘UCUOD and demolition debrzs dxsposcd at the :
Site. e ' e

VI ‘CI‘VII; PENALTY
13. In previous mhnas w1th thss Court the Statc requested a substantlal cwr? pénaltv be
?.Otdered from Defendants. Howewr based upon the State’s economic ana1y51s of Detendant

- tmancxa! condition and mfu ng mto consrderatlon its abxhty to pav a um! penalt} wﬂhm rhe



gwdelmus set forth by the. Chio Supreme Couit in Dz{yiorz Malleable, the State has agreed to

accept a substanmaﬂy reduced civil penaltv

4L Dnder R.C, 3734 13 Defendants are Ordereci to }mnﬂv and sev eraﬂy pay a civil penaltw ‘

of $7O DGO 0o, s*ubpct ) the pmvmons Of thlS Sectlon Ful] pavment shail be made wﬁhm thmy

‘davs atter this Order is entered. Paymem shal! be made bV df:!rvermq 0 Sandra Fman P‘lralega!
her :.mcessm Off ice of the l&ttomey General 30 E: Brodd Strect Sth Floor Columbus Ohio

4:; i‘i a cemf ed check or CheLkS for the appropuate amount, payab}e to the ozdu’ of ‘Treasmer

 State of Ohio. |

15, - IF full payment of the cml penélty and any other amount due under this Consent Order is |

not recelved by the State in accordance w1th the terms of thiis Consent Older the zemammg

\ unpald baianc.u of the total civil penait} and any other amount due plus apphcable mte1 est under

bR <. ]31 (}”(D) qllali become mecdzateiy due: and Dwmg The remammﬂ unpaid. ba[ance

B delmquent payments :ha]! accme mterest at I:he rate per annum 1equxred by R. C 5 70 3.47

caqu}ated from the E‘ffecmc Date of thv- Ordel R

16. | It any amount'is not peud in dccordance with the terms of thls Consem Order the ‘

Attorney (rencral may coﬂect that amount undm RC. T 11 02 Puxsuam to R. C H’)Q 081 m ‘

: :addmon to the outstandmsz halemce due under this Consem Order caﬂemon costs of ten percent

v sheul be owing and ﬁ;ﬂy fecoverabie fmm the Defenchnts to be pald into the Stare Treasuw to

the credlt of the /\ttcnmev Gcneral Cldlt‘nb F und k

‘17. ‘ The State reserves the nght to fal ea certltxcatc of judgmt.nt !icn agamst Defcndantb fm

the remammg unpaxd balance of the total eivil penaltv plus dpphmble statutory. mterebt and -
liettron costs, if the full civil penalty payment is not paid accordmg to the schedule in this -

Ordur Defendants sha]l not be pemntted to c!aun a fﬁme majuure ds'an; e\:ause for any unmmel

8



- paiym‘é;nt or »par‘t"‘ial payl;ncnt ‘ofan amouznt léss thaﬁthe full ciﬁii-i)e:;alty as sﬁeﬁified: in ?his ‘
Qrder. | - | Vie
18-.1‘ If any Defendant fi ]es a petxtion f or bankrupmv the State of OhIO reserves the rwht t§ fﬂe o B
é cemﬁcdte 0[‘ Judomem hen agdmst the othem tion- fﬂmg Defendant tor the remamm g unpani
: fbalance of the mta Cl‘vﬂ penalty, plus apphcable statutory mterest : |
19 | AH ﬁmds the state reaewea as a civil penaltv shall be depos;ted mté the envxronmemaf S
- vremedmtmn protectmn fund estabhshed puisuant to R.C.3734. ’?81 o |
VIL STIPULATED PENALTIES
YZO. , If Defendants h«;uls 10 comp]v Wlth any of the n-.quueﬁacnts of this Ox;der Dmfendants . :
shaH xmmedlatdy and automaﬂcali) be hablc for and shall pay st puiatf.,d punal’ﬂes under the
o Iiowmg scheduie for cach fadure to comply » | | ‘ :
a “Defendants shall pay ﬁfty doll ars (§$50. GO) per day fer eaoh day a,ny rcqmrcmem :
‘of thlb Order 8V 1olated up to the ﬁrst tbxrty (3{}) days of vmlamon, e
. b For cajch d_ay any. req_mrement of thjg Order z's.vmiatad' bet\afeen t&trty (30) &aﬁ L
and mnety (90) days of woiatmn Defcndants shall pa*y one hundaed dollars |
($100 00) per day: -
e F ar edch day any’ mqmrement o?tms Oxder ;s‘vmiated greater than (90) days m" .
: vmlamm Detendants gha! pay one. hundred and ﬁﬁy dc) Haes ("ﬁl 30. Q()) pez dam L
2‘1. Stlpuiétcd penaitaes due uncter thzs ()rder shall be lmmedxate]y due and owing- thhout "
‘demand by the State and shall be pald bv chedc or money order ‘pay ab!e to* Tmasum State ot» :
Ohm and dehvued 10 Sandra Fman Pdra]eoa orher successor at the Office of the Attorney

General of Ohm hnwronmmtal Enforcement Secnon 30 E‘ast Broad gtreet "Sth F Eoor,



Columbus, Ohio 43215, This penalty gba be dépusxted into the Environment. al Pmtectmn
Remednanon F und Lreated by R. C 3734, 48]

22, Defendant 8 payment and Plamtxﬁ‘ s accﬁptdnce of such stipulated penaEtIes Lmder thxs
Sectmn shall not be constmed w0 hfmt Piamnff' § authorxty wnhout exaeptmn ro seek 1}
addmona zehef under R.C. Chapter :734 mcludmg, s civil penaltms under R.C. 3734.13; )
Jud;mal enforcement of ﬁns Order for thc same vmlatwm for whlch a snpulated penalty was
‘pdrd or 3) sanctions im addltlonél lemeches cml or 1mmal or ddmmnstratxvc, for vbIaLmﬁx @f"
applicable Iaws Furthu pdj,mem Gf st1puiau,d penaltles by Defendants shaﬂ not be an -
admission of Inbzhty b‘v Deiendam
VIIL COWIPLIA\CE NOT DEPE‘IDENT ON GRANTS ()R LGANS

i 23 Pea'formance of the terms of this {Drdur by Dcfendams is nm conditioned on tﬁe rec.expt of
any puvate Federal or State glams. or Joans. In addmon Defendant 5 perfmnance is not

| excused by falhng to obtam or anv shortfai ef an}, priv ate kederal or State szrants, ot luans by
ﬂ’lﬁ: proccssmg of any apphca’nons for the same.

IX. SITE ACCES‘§ '

25, As Of the Effecme Date Ohm FPA and its repre»entatwcs zmd contractors shall I*:ave
access at ieasonabie nmes to the. %zte and sha! I'have access to any othc.r pmpem« contrulled by
or‘available to Defeﬁdants to wimh access is necessary to ctfecmare the ac,tiom requned bv tl’us
Order Access ﬁhaﬂ be aﬂowed for the purposes of conductmo activities reiated to this Order

| mcludmc but not IlmItEd 103 ‘

Momtm ing the work or any uthet autmt]es tdkmg place at the Sm

b. Venfvmg any d&ta or mformatmn submi 1tted to Ohio EPA

: 2 Canduc-tmg uw‘estlgagtlon,s relatmg 0 ccmtami nétiml ét»drtnear the Si.te;_:

10



~d. . Obtaining gamﬁles
< :'Asseqsmu the need ter. planmng or 1mplementmg addxtxeﬁa% response acmon:, 1t
OF near the: Sne -
ot » Inbpectma and wpymg recorcls VOperattﬁg ioos cohtracts or other documents
maintamed or gsnmated by Defendants or 1ts aﬁents conﬂstent with: thzs Ordex.
and app.hcablev]aw, or |
‘ ,‘ g As;essmv Defendant s comphamce W tth thls Qrder |
s 24- Nothmn i this Order shail be uonstmec] m limit the statutory authorxq of the: Dxrnctor ot
hts authorrzed representatlves o enter at‘reasonable times upon the Site orany othe: pm ate or
pubhc propert} real or personal to mspect or iny estlgate obtain sam plea and examme or copy
any records 10 determxm comphance w:th R C Chaptcrs 3734 |
X, SUBMITTAL OF DOCU\/IENTS
E 2‘5 - t&ﬁ de:zrcuments requned to be subrmtted w Ohm EPA pursuam to this Order shaﬂ be
" ‘jsubmmed to the followmg addreases or to aunh addsesses as Ohm EPA mav hereaftel desl unate =
v : a Wh.ttmg. ‘ |
Ohio EPA :
Divisionof quronmenml Response and Rev 1tahzatmn
50 West Town Street, Suite 700

‘Columbus, Chio 43215 : :
- Attn: Hazardous Waste Pmmam Comphance Manager

Ohm EPA ‘

“Northeast Dl,stnct Ofﬁue ‘ ‘

~ Division of Emergency Reqponse and Rwuahzatmn
2110 East Aurora Road

Twinsburg, Ohio 44087 :

Attn Hazardous Waste ngz am: Manager

It



XL EFFECT OF ORDER

: 26 T hla Order does not constitute authonzauon or approval of the constl uutton mstallatmn :
: ;modlﬁu&tlon ar opérahon of any hazardéus wasts fdmhty or any bmldmg stlucture 1"*1(:111tvw
facxhty component operatmn mstailatxon disposak or stczmge site, other physn.al faczhty or peai :
-or personai propeny that stores, d1scharges or: otherwxse managf:s or hazardom waste not

pr cwousl\ apprmed bv Ohm EPA Approvai fm any smh consnuct;on mqtaﬂatmn
; modlﬁcatxon or operaucn shall bfa by perrmt issued by Ohm EPA or other such permﬁs as: ma}
‘be requlred by apphcable federai state, or Eocal laws ruies or:egulat;ons

XIT WODIFICATION

.;'27, No modxhcatmn shal% be made to this Order mthout the wnﬂen agreement of the Parties
and ﬂle Court. | ‘ ‘ |

XL MISCELLANEGUS :
‘ 28. Nothma m this Order shaH affect Defendam s obha,amon o compl‘, w1th all app h‘.‘,dblc

‘ federal state ot h:mal laws, regulanon:, mles ordinances, or- orders. o |

29 An ¥ acuptance by the State of Oh1o of any pa}ment dacumem ar c)the; werk due

: ‘subsequcm to the UII‘IC that the obhszatmn is due undm th1s Ordex shall not mhex e Defendan{s
from the obhgatxens created by thx:. Ordesr
k 30 Defendants shall inform tho EPA of anv chanﬂe in Reg;stered %Gents address and
business addresscs or teiephone numbers orthe cemsatmr} of t:he busmess that is the subject of
this QCUOI’!.» |
XTIV RETENTION OF JURIS:‘DICTIQN

31. This:Court shall retain jurisdiction t"dr v'the purpose of adnﬁ-nis“terin‘g and ‘enforcing thi,s;
‘Order, &

12



XV Eéséfr‘;fn? OF ORDER AND FINAL JUDGMENT BY CLERK |
32 Under Rule 58 of the Ohm Ruies of le medurc pen swnmc thxs Order by the
j ‘,Court, the Clerk i35 directed to enm it upon the JCILH']'!&[ Wlthm tbree (3) days of entering the
- -judgment upon the quma! the C}erl«. is dnected to-serve upon all Parties notxue of the udgmcnt :
and its date of entry upon the joumai in the manner pr&smbed by Civ. R. 5(83 andnote the
serwcc in the appearance doc kut The fml ure of the Clerk to serve notlce does not affect the
vahdxtv Df thls 01der
B XVl com:a'r COSTS
33, Defendants are ordercd to pay the full baiancéof court cem in this. actlén ;1‘; rbﬂeétbd n

" the reccrds of the Lm‘am County Clerk of Courts

- wn ‘AUTHORITYTG ENTER IN-TO THE ORDER

,.34 tach signatory wpresents and warrantq he has been dui;y auth@med 1,0 sign tins document

o and is tully authonzed to aglee l:o its terms and cond;tmns and in the case of a person szgnmfr Lo
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DAVID LENEGHAR, ESQ.
Counsel for Defendlants Estate of Lorne J.
Elbert, Jr. and Kasper Properties, Inc.,

ESTATE OF LORNE J. ELBERT JR.

By: JOSEPH J. ELBERT, Executor

KASPER PROPERTIES, INC.

By: JOSEPH J. ELBERT, Executor of
The Estate of Lorne J. Elbert Jr.
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EXHIBIT A



To be recorded with Deed
 Records - ORC § 317.08

ENVIRONMENTAL COVENANT AMENDMENT

‘ This Environmental Covenant is entered into by Kasper Properties, Inc
(“Owner”), and the Ohio Environmental Protection Agency (“Ohio EPA”) pursuant to
Ohio Revised Code (“ORC") §§ 5301.80 to 5301.92 for the purpose of subjecting the
Property (as defined herein) to the activity and use limitations and specified obligations
set forth herein.

WHEREAS, the State of Ohio and Owner have entered into a Consent Order, State of
Ohio v. Elbert, Case No. 03CV136143 on [XXXX XX, 2019], to facilitate settiement and
the performance of the environmental response project consisting of hazardous waste
and solid waste closure of a facility located on the Property in accordance with
hazardous waste and solid waste requirements contained in ORC Chapters 3714 and
3734 and where solid waste or construction and demolition debris may still be buried.
As part of solid waste or construction and demolition debris closure, Owner has agreed
to place certain restrictions on the future use of the Property, as described herein.

The administrative record for the environmental response project is contained in the
Elbert files for the facility located at the Ohio EPA’s Northeast District Office located at
2110 East Aurora Road, Twinsburg, Ohio 44087, (330) 963-1200.

Now, therefore, Owner and Ohio EPA agree to the following:

1. Environmental Covenant. This instrument is an environmental covenant
developed and executed pursuant to ORC §§ 5301.80 to 5301.92.

2. Property. This Environmental Covenant concerns approximately 32.6
acres of land, current parcel number 1000003112019, located at Oberlin Road, Elyria,
Lorain County, Ohio, and more particularly described in Exhibit A-1 attached hereto and
hereby incorporated by reference herein (the “Property”).

3. Owner. The Property is owned by Kasper Properties, Inc which is an
asset of the Estate of Lorne J. Elbert, Jr. The Owner no longer operates a business on
the Property. Joseph Elbert is the executor of the Estate of Lorne J. Elbert, Jr, and is
the contact for Kasper Properties, Inc. Joseph’s mailing address is 155 Yorkshire Court,
Elyria, Ohio 44035.

4. Holder. Pursuant to ORC § 5301. 81, Owner identified herein is the Holder
of this Environmental Covenant.



5. Activity and Use Limitations. To prevent potential exposure as part of the
solid waste or construction and demolition debris closure of the facility in accordance
with the requirements in ORC Chapters 3714 and 3734 and the rules promulgated
thereunder, Owner hereby imposes and agrees to comply with the following activity and
use limitations:

Industrial or Commercial Land Use — The Property shall be limited to
commercial or industrial land use and shall not be used for residential
activities. “Residential activities” include but are not limited to: Day care
centers and preschools; correctional activities; transient or other
residential activities; and production of food-chain products by
agricultural means for animal or human consumption.

Ground Water Prohibition - Ground water shall not be extracted or used
for any purpose at the Property.

In any event or action by or on behalf of a person who owns an interest in or holds an
encumbrance on the Property constitutes a breach of the activity and use limitations,
Owner or Transferee, as applicable, shall notify Ohio EPA within thirty (30) days of
becoming aware of the event or action, and shall remedy the breach of the activity and
use limitations within sixty (60) days of becoming aware of the event or action, or such
time frame as may be agreed to by Owner or Transferee and Ohio EPA.

6. Running with the Land. This Environmental Covenant shall be binding
upon Owner, during the time that Owner owns the Property or any portion thereof, and
all assigns and successors in interest, including any Transferee, and shall run with the
land, pursuant to ORC § 5301.85, subject to amendment or termination as set forth
herein. The term "Transferee," as used in this Environmental Covenant, shall mean any
future owner of any interest in the Property or any portion thereof, including, but not
limited to, owners of an interest in fee simple, mortgagees, easement holders, and/or
lessees.

7. Compliance Enforcement. Compliance with this Environmental Covenant
may be enforced pursuant to ORC § 5301.91 or other applicable law. Failure to timely
enforce compliance with this Environmental Covenant or the activity and use
limitations contained herein by any party shall not bar subsequent enforcement by
such party and shall not be deemed a waiver of the party's right to take action to
enforce any non-compliance. Nothing in this Environmental Covenant shall restrict the
Director of Ohio EPA from exercising any authority under applicable law.

8. Rights of Access. Owner hereby grants to Ohio EPA and the Lorain
County Health Department (“Health Department”), their respective employees, agents,
and assigns, and any Holder the right of access to the Property for implementation or




enforcement of this Environmental Covenant and shall require such access as a
condition of any transfer of the Property or any portion thereof.

9. Compliance Reporting. Owner or any Transferee, if applicable, shall
submitto Ohio EPA and the Health Department by the first (1% of June of each year
written documentation verifying that the activity and use limitations remain in place and
are being complied with.

10.  Notice upon Conveyance. Each instrument hereafter conveying any
interest in either the Property or any portion thereof, shall contain a notice of the
activity and use limitations set forth in this Environmental Covenant, and provide the
recorded location of this Environmental Covenant. The notice shall be substantially in
the following form:

THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN

ENVIRONMENTAL COVENANT, DATED , 20
RECORDED IN THE DEED OR OFFICIAL RECORDS OF THE LORAIN
COUNTY RECORDER ON , 20__, IN [DOCUMENT

, or BOOK , PAGE | THE
ENVIRONMENTAL COVENANT CONTAINS THE FOLLOWING
ACTIVITY AND USE LIMITATIONS:

Industrial or Commercial Land Use — The Property shall be limited to
commercial or industrial land use and shall not be used for residential
activities. “Residential activities” include but are not limited to: Day care
centers and preschools; correctional activities; transient or other
residential activities; and production of food-chain products by
agricultural means for animal or human consumption.

Ground Water Prohibition - Ground water shall not be extracted or used
for any purpose at the Property.

Any Owner or Transferee, if applicable, shall notify Ohio EPA and the Health
Department within ten (10) days after each conveyance of an interest in the Property
or any portion thereof. The notice shall include the name, address, and telephone
number of the Transferee, a copy of the deed or other documentation evidencing the
conveyance, and a survey map that shows the boundaries of the property being
transferred.

11. Representations and Warranties. Owner hereby represents and warrants
to the other signatories hereto:

S .

A. that the Owner is the sole owner of the Property;




B. that the Owner holds a fee simple title to the Property, which is free, clear
and unencumbered;

C. that the Owner has the power and authority to enter into this
Environmental Covenant, to grant the rights and interests herein
provided and to carry out all obligationshereunder;

D. that this Environmental Covenant will not materially violate or contravene
or constitute a material default under any other agreement, document or
instrument to which Owner is a party or by which Owner may be bound
or affected; and

E. that the Owner has identified all other persons that own an interest in or
hold an encumbrance on the Property and notified such persons of the
Owner's intention to enter into this Environmental Covenant.

12. Amendment or Termination. This Environmental Covenant may be
amended or terminated by consent of all of the following: the Owner or Transferee; the
Holder; and the Director of Ohio EPA, pursuant to ORC § 5301.82 and 5301.90 and
other applicable law. The term, "Amendment," as used in this Environmental
Covenant, shall mean any changes to the Environmental Covenant, including the
activity and use limitations set forth herein, or the elimination of one or more activity
and use limitations when there is at least one limitation remaining. The term,
"Termination," as used in this Environmental Covenant, shall mean the elimination of
all activity and use limitations set forth herein and all other obligations under this
Environmental Covenant.

This Environmental Covenant may be amended or terminated only by a written
instrument duly executed by the Director of Ohio EPA and the Owner or Transferee, if
applicable, and any existing Holder of the Property or portion thereof, as applicable.
Within thirty (30) days of signature by all requisite parties on any amendment or
termination of this Environmental Covenant, the Owner or Transferee shall file such
instrument for recording with the Lorain County Recorder's Office, and shall provide a
file- and date- stamped copy of the recorded instrument to Ohio EPA and any existing
Holder.

13.  Severability. If any provision of this Environmental Covenant is found to
be unenforceable in any respect, the validity, legality, and enforceability of the
remaining provisions shall not in any way be affected or impaired.

14.  Governing Law. This Environmental Covenant shall be governed by and
interpreted in accordance with the laws of the State of Ohio.




15.  Recordation. Within thirty (30) days after the date of the final required
signature upon this Environmental Covenant, Owner each shall file this Environmental
Covenant for recording, in the same manner as a deed to the Property, with the Lorain
County Recorder’s Office.

16.  Effective Date. The effective date of this Environmental Covenant shall be
the date upon which the fully executed Environmental Covenant has been recorded as
a deed record for the Property with the Lorain County Recorder.

17.  Distribution of Environmental Covenant. Owner shall distribute a file- and
date-stamped copy of the recorded Environmental Covenant to: Ohio EPA; the Health
Department; such unit of local government in which the Property is located:; any other
signatories to the Environmental Covenant; and the City of Elyria.

18.  Notice. Unless otherwise notified in writing by the current owner or Ohio
EPA, any document or communication required by this Environmental Covenant shall
be submitted to:

As to Ohio EPA:

Ohio EPA — Northeast District Office

Division of Materials and Waste Management
2110 East Aurora Road

Twinsburg, Ohio 44087

Attn: Solid Waste Manager

As to Owner:
Kapser Properties, Inc.
Attn: Joseph Elbert

155 Yorkshire Court
Elyria, Ohio 44035

The undersigned represents and certifies that the undersigned is authorized to execute
this Environmental Covenant.

IT IS SO AGREED:

Kapser Properties, Inc



Signature of Owner’'s Representative

Joseph Elbert, Executor Date
of the Estate of Lorne J. Elbert
State of Ohio

) Ss:
County of Lorain )

Before me, a notary public, in and for said county and state, personally appeared
Joseph Elbert, Executor of the Estate of Lorne J. Elbert, Jr, who acknowledged to me
that he or she did execute the foregoing instrument on behalf of Kapser Properties, Inc.

IN TESTIMONY WHEREOF, | have subscribed my name and affixed my official
seal the day of , 20

Notary Public

OHIO ENVIRONMENTAL PROTECTION AGENCY

Laurie A. Stevenson, Director Date
State of Ohio

) ss:
County of Franklin )

Before me, a notary public, in and for said county and state, personally appeared
Laurie A. Stevenson, the Director of Ohio EPA, who acknowledged to me that she did
execute the foregoing instrument on behalf of Ohio EPA.



IN TESTIMONY WHEREOF, | have subscribed my name and affixed my official
seal the day of , 20

Notary Public

Exhibit A-1

[to be attached]
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