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>4N TIIIE: COTJiiZ.T :̀OF- CC)1kIMO1V PLEAS 
LORAJN COUNTY, 01110 

: . - - 
STATE OF OHIO, ex. rel, 
D:~A:.Ci.`E. YOST, 

 

A.TT'ORBXGENERAL OF vFIIO, CASEE NO: 03.CVV136143 
. .. 

P1aintiff NI?aGE JAMES L. MIRALDI 

V. . 

LQRNF3. ELBERT, JR et, ai.,. 

Deferid:ants. 

..., .. - . 
CONSEhTT ORDER  

The State of Ohio, by its Attorney .Genera! ~ ("Plaintiff'/"the State") and at the;wrxtten. 

request of the Director of the Ohi Environm.entat Protection Agency ("the D'irector"), has file;d a 

Complaint seeking injunctive relief and'civil penalties against Defendant Joseph J. Elbcrt,. ... 

Executor-of the Estate .of.Lorne J. Elbert, Jr. and Kasper Properties, Inc., for v'iolations.  of Ohio'.s 

air, construction and.demolition .debris,.solid waste, and hazardous waste laws and the rules 

adopted under those laws. concerrting Dcfendants ownersh.ip and opera.ticrn ;of.. an;.unpermitted 

hazardous waste facility at its property located near 447 Oberlin Elyria Road, Elyrii;; Loraln. 

County; Ohio ("the.Site"}: 

This Court found Defendatits liable on two clairns after krial. The Ninth District Court of 

Appeals directed entry of judgment against Defendants on all remaixting claims after appeal. 

State ex rel. Rogers u. Elbert, 180.Qhio App.3d 284>  2008-Ohio-6746. 905..lY.E.2d 23<5: ¶.27--36, 

t Attorex :Ge.teral Dave.Yast is sdbstituted as relatoi• under Ohio Rule of Civil Procedure 
25()(1) 

. . .. 



45, 48, and 58 (9th Dist.) (reti•ersal on summary judg.ment entities: the State to judgment in its 

favor). 

During the pendency of the trial on remand;  from September 2018: to November 2018,. 

:f.}hio. EPA investigated an approximate 11,000 ft:2 (0.25 acre) area located on the northeastem 

gorEivmof the property where drums containing hazardous waste were. stored. Based upon the 

i.qvestigatYon, Ohio EPA determined this area has met the hazardous waste elostlre performance 

standard requirements.of Ohio Adm. Code 3745-55-1.1.(A:);and (B) and no further action is 

required with regard to this arca, :1"eirtherrnore. froin March 2019 to July 20 19 Defendants 

investigated the interior oftlae: srtaintenancE:=htti}ditng, removed and properly oiiaracteri~ed 

wastes, and decontaminated equipment and associated structures to meet the hazardous waste 

closure performance standard requiremcrits ofOhio Adni. Codc 3745-55=1'1(A) and (B) and 

3745-55-14. There is no further action.  req.uired regarding this area. • 

The Parties have:reuched an agreement whereby Defendants i11 address the remaining 

environmental hazards at the Site. The agreemen.t calls for Defendants to prepare and record ati 

environmental covenant under Ohio Revised Code Section:5301-:80:thrQugh 5301..92 that 

restricts future use of the..Sit,e; implements a groundwater restriction; fiTe a deed notice that meets 

the requirements of Ohio Adm.Code 3745-27-11(.H)(5), indicating there may be subsurface solid 

waste or construction and demolition debris at the Sitex..and pay a $20,000 civil penalty. 
.. .... 

The Parties have consented to the entry Qf thi.s Order. The.t'efore, witli the consent of the 

Partics, it is. QRDERED; ADJ'IUDOfiD;.r'11v.D D~CxCEEDc 

I. l)tEFIP~ITIOhTS 

1:. As used in this Order, the: follov-ing terms are defined: 

: 



, . 

a. "Kasper Properties. Inc,;" or "Kasper" refers to Kasper 1'roperties, (.nc., a 

privately held corporation organized in the State of Uhio which is an asset of 

Defendant the Estate of Lorne J. Elbert, Jr. 

b. The "Es.tate of Lorne J. Elbert;  Jr." or "Estate" means tlie probate estate • 

currently pending before the. Lorain County Probate Co.urt, Case .No, 2012 ,ES 

00548 

c. "Defendants" means the Estate of Lome J. Elbert, Jr. and Kasper Properties; 

Inc. 

d.. ```U3reGtor means the. Director..o:f the Ohio Environmental Protection ageney 

(«Ohio: EPA) or his,:d±esignee: 
,.• .... .. -. 

= e. `:`Effective Date"°rneans..tlie: date .thc: Lqiiain County Cterk ofCo.uirts fles this 

+Otder: 

f. "Narties" means Plaintiff the S:tata Qt':.Ohin; and Defendants the Estate of 

Lorne J. Elbert, Jr., and Kasper Properties, Inc. 

g. `.`Person" nieans an individual, public or private corporatiotz,'tiiisiness trust, 

estate, trust, partnership, associatio.n, federal government or any agenc.y, 

thereof, municipal corporation or any agencv thereof political subdiviaion.or 
-... . 

any ageney thereof public agency; inaerstate body created hy compact, any 

other entity, and other offieers,,: agents, eiaployees, attomeys, and/or those in 

active concert or participati.on with.any of tiiern. 

h Site°' means propertv owned by Kasper located near 447 Oberlin Elyr'ra 

Road; Elyria, Lorain County: fJliio• 44035; and :knowrt::as parcel .nuniber 1 0- 

00-003-112-014. 
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i. State" means. Plaintiff State.ofQliio, by and through its Atto.rney General, 

Da~re Yost at ttte wr%ttei•i request of tlie Directoi of the Uhio Environmental 

Piotection Age:ncy. 

j. "Ordet" refers to this Order. 

11. JURISDtCTION AND VEN:li.E• 

2. The..Court has jurisdiction over the Parties and the subject matter of this action under 

R.C.. Chapter 373=1. Venue is proper in this Cdurt. Defendants shall not challenge the Court's 

jurisdiction to enter or enforce this Order. 

m•~.. PARTIES BOUND 

3. This Order shall applv to and be binding only upon Defeadants; and,.to the extent 

consistent with Civ. R, 65(D);on their agents, officers,:einpl.oyees, catitraetors, assip s:, 
,.. 

successors in interest,: and those.gersoris: aetng in'concert, privitv or participation vvith 

Defendants who receire actual no.tice of this Order whether by personal seivice, by:peiblie•record 

f led in the county land record,. or otherwise. Defendants shall provide a eoliy, of ttiis OrtEer'.tv. .. 

anv successor in interest and to each key emptoyee, consu1tattt. or contractac emp:toyeci to 

perform work referenced herein or to operate the Site. 

4. This Order is in settlement and compromise of disputed claims, arid'.natliing in this Order 

is to be construed as .an admission of any facts or liab.ility. 

5.. If inso.lvencv, bankruptcy, or other failure occurs, Defendants m.ust comply vi+ith.  the 

requirements of the. Permaaent lttjunction and Civi.1; Peiialty. Scctions of tiiis Ord.er:: .. 

[V. SATISFACTION OF LAWSUIT AND RESERVATION OF RIG(FS 
... 

6. The Plaitit%ffalleges. that Defer<dants are responsible for vialatiaits of Ohio's sol:id waste;  `. 

used oil, and hazardotis waste poiIution control laws codifed at.R:C; Chapter:3734, 4hic s:open 
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burning laws, construction and demolition debris pollution.eontrol laws, and denzolition.control 

laws codified at R.C. Chapter 3704 and R.C. Chapter 3714. Defendants deny all suc;h allegations. 

Compliance. with this Order shall constitute full satisfaction of anv civil`liability:.Qf Defendants to. 

1'laintiff for the claims alleged in Plaintiff's Conipiaint. Compliance with tiiis. Oradet:shall.als:o 

consti•tttte full;satisfaction of Case No. 13CV17894$.; which was consol"idated with Case N.o. 

03CV`I361:43 by the Couri's Order of.funz t 1 20.13 

7. Nothing ih this Order, including the imposition of stipulated civil penalties for violations 

of this• Order, shall l:invt the authority ofthe State of Ohio to:. . 

a. • Seek any legal or equitable rel:ief or civ'it penalties from Defendants or any othcr 

appropriate pei•soci for any claims:or xi+olations; not aLleg.ec,i. in.the Complaint; 

b. Seek anv legal or equitable:reliefor civil penalties from Defendants or any other 

• appropriate person for claitns, conditions, or violations that occur on or exist after 

the entry.of this Order; 

c. Enforce this Order through. a. eontempt action or otherwise seek relief for 

violations ofthis Order;. and/or 

d. Take any future legai or equitable against any appropriate person, including 

Defendant, to elimiriate or mitigate conditions at the Site that may present a threat 

to public health or wel.fare orto the environ.merrt in derogation of applicable laws 

and rules, which State of f}ltio has.the:authority to enforce. 

e. firina any action against Defendants or against any other person, under the 

Cornprehensive Ett~iron'mental Response, Compensation and Liabil'ity Act. 

(CERCLA)r  as amend.ed, 42 U.S.C, §960 1, et seq. and/or Revised Code 3734.20 

through 3734.27 tos;:(:1) recover natural resource damages, and/or (2) order the 
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performan.ce of, and,'or recover; costs for any removal, remedial or corrective 

actiyities not conducted pursuant to'the terms of this Order. 

8.. • This Order does not waiv~, abridge, settle, comprotnise, or otherwise unpact any other 

claims in law or equity that the State of Ohio or other persons may have against Defendant. 

9. Except for the signatories:to the Order, nothing in this.Order shall constitute or be 

construed as satisfaction of civil liability, a covenant not to sue, andfor a release regarding the 

claitns alleged, against any person not a signatory to this Order for.any liability such non-

signatory may have arising out of matters alleged in tlte Coniplaint. The State of Ohio also 

specifically reserves its right to sue any entity that is wat a s~rnatory to this Order. 

l0. Nothing in this Order shall relieve.Defendants of its obligations to co►n.ply with • 

applicable federal, state, or local statutes, regulations, rules, or ordinances. • 

1 l. • IVothing herein shall.restrict the right ofDefendarits to raise any aduiinistrative, legal,.or 

equitable det:ense with respect to such further actions reserved by the State in this S.ection, 

However; with respect to the actions reserved by the State in.this Section, Defendants shall rtot 

assert and%r maintain, any defense or claim of waiver, res. judicata, collateral ostoppel, issue • 

preclusion, claim spl ittin j or othex slefenses based on any contention that Plaintifff s tlai:ms: ur 
. , .. . any subsequent judicial or adix.i:xrtisti-ative pro.eeeding,could or should have been brQughi:in•this 

case. 

V. PERtVIANEN".T :INJUNCa'IOF 

12... Defendants areorzz~ered and petmanently enjoined to: 

• a. D.i7itbin 60 days of.(he Effective Date fi.le an environmental covenant forthe Site 

with the Lorain Cox.rn#y Recorder's Office. Theenvironme.ntal covenant shall be 

.:re:corsied iii the,ofirtoial r.ecords of the Lorain County Recorder pursuant to Ohio 

6 



ftev.:Gcide § 5301.82. The environmental covenant.shall be consistent with the 

draft envtronmental:. covenant attached to this Gaiisent Orde.r.as  Exhibit A;. shall 

be signed. by a.Joseph Elbert, as a representative of Defendant Kasper Properties, 

Inc., and: as the Executor of .Defendant the Estate of Lorne J. E.tbert, Jr., and shall 

be approved and sigtied by Ohio EEP'A. The activity and use limitations for the 

Site shall Geas deScrihed°moregarii1arlv bv the environmentaf covenant 

attached hereto at..Ei€hib.it A. 

b. Within 30 days of the recording the environmental covenant, submit to Ohio EPA 

a f.ile and date-stamped copy of the recorded environrnental covenant. .Thereafter, 

if either Defendant conveys any. interes.t in the Site, each deed, title, orotlter 

instrument shall contain a rcference to. the r.ecorded environmental covenant. 'Fhe 

terms and conditions of thc environmental covenant are incorporated into this 

.Consent Order and:..shatl be binding upon De.f.endants'and any subsequent :  

owner(s). 

c. W ithin 30 .days of the Effective Date fiie a deed notice that meet.s the 

requirements of Ohio Adin.Co.de 3745-27=1'I'(H)(5) indicating there may be 

s.ubsurface solid waste and/or construetion and demolition debris disposed at the 

STtee,. 

VI: CIVII: itTAI:TX  

] 3. ln previous fillings with this Court, the State reques#od a snl7staiitial ci~it perralty:be 

•ordered frozn.Defendants. However, based upon the State's econom.ic analysis ot Detendant's 

financial condition-an.d taking into consideration its. ability to pay a civil• penalty within •the 
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guidelines set forth by the Ohio Supreme Court in Dayton Malleable, the S.tate has agreed to 

accept a substantially reduced civil pen;alty.. 

14. Under R.C. 373`4.13, Defendants are ordered to jointly and severaUy pay a•civil: penalty 

of $20,000:00, subject to the provisions of. this Section. Full payment shall be made within thirty 

days after this Order is entered. Payment shali be made bydelivering to Sandra Finan, Paralegal, 

or her suwcessor, Office of the Attorney General, 30 E. Broad Street, 25th Floor,: Columbus, Ohio 

43215, a certified check or checks for the appropriate.amount, payahl.e to fhe order of "Treasurer, 

State of Ohio." 

15. • If full payment of the civil penalty and any other amount due under this Consent Order is 

not received by the State in accordaiice with. tlie, teriits of this. Consent Order,. the re.maining 

unpaid balanee of thc total cicil penalty and any other am.ount due, plus applicable interest under 

R.•C. 131.02(D), shall become immed'iately dueand owing. The retnaining,unpaid balance 

de.linquent payments shall accr.ue interest at the rate per annum required by R.C. 5703.47 

calculated from tlie Effective Date o.fthis. Order. 

16. (f any amount is not paid in: accordance with the terms of this Consent Order, the 

Attorney General may collect that. annount under R.C,131,02. Pur.suant to R.C. .109.081~,. in 

addition. to the outstanding balance due under this Consent Order, c:olleetion costs of ten percent 

shal.i be owing and fially recoverable from the.Defendants to be paid .into the State Treasury to. 

the credit of the Attorney General Claims Fund. 

17. The. State reserves the right to f le a certificate of judgmcnt lien. against Defendan.ts for 

the remaining unpaid balance of the total civil penalty,. plus applicable statutory interest and 

collection costs, if the full civil. penalty payment is not paid according t the schedule in this 

Order. Defendants shall not be permitted.ta claim a force majeure as an• excuse for any uncimely 
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payment or partial payment of an amount less than the full civil penalty as specified in this 

Order. 

18. If any Defen.da.nt files a,petitiori fo3r bati~ruptcy, the State of Ohio reserves the right to fi.1_e • 

a certificate ofjudgment lien.against the other, non-filing Defendant, toi the remaining unpaid 

balance of the total civil penalty, pius applicable statutory interest. 

19. All. fimds the state receives as a civil penalty shall be .deposited 'uito the envirorunental 

retrrediatiun.pro.teation fund-establislzed.ptYrsuaztt.to  R.C. 3734.281. 
. . 

VIT:. S`ll'IP[Tl:,t+iT~Dl:PENALTIES 

20. :11fDefendants fails to comply with any of the requirements of thi.s Order, Defendants 

shall itnmediately and automatically be liable'for and shall pay stipulated penalties under the 

following schedule for each failure to co.mply: 

a. Defendants shall pay fifty dollars ($50.00) perr day for each day any r.equirement 

of this Order is violated up to the first thirty (30) days of violation; 

b. For each day any req.uireinent ofthis Order is.violated between thirty. (30) days 

• and n.inety (90) days of violation, Defendants. shall pay one hundred dollars 

($I00..00) per dayc 

c. For eaclt day any requiretnent ofthis Order is violated greater than (90).days• of 

violation, Defendants shall pay one hundred and .fifty dollars ($15.0.00) per day. 

21. Stipulated penalties due un~der this Order shall be immedi.atel.y due and.awusg witltout ..: 

demand by the State and shall be paid by c}ieck or money order, payable to `°'Treasuier; State; of 

Ohio" and delivered to Sandra Fir►an, Paralegal, or her successor at t6e flffice of the Attorney 

General ofOhio, Environmental Enforcement Section, 30 East Broad Street, 25th Floor, 

9 



Cc~f urnb.tis, Oltio:. 4321 5: This penalty sliall be deposited-intoo  tlie Environmental Protection 

Remediation Fund created by R. C. 3734.281. 

22. Defendant's payment and Plaintif.f's acceptance of sucb stipuf.ated:pe.nalties. under this 

Section shall not be construed to limit Plaiiitiff's:authority; without exception;  to seek: l} 

addit3onal relief under R.C. Chapter 3734 including:civ.il penalties under R.C. 3734 1.3; ,2j .. 

judicial enforcement ofthis Order for the same violatit?ns for:which a stipulated penalty was 

paid, .or 3) sanctiQi}s:;for addition.al relnedies,. civiI, critninal, or administrative,..for violaticins of 

applicabte laws. Eurther paynient of stipulated penalties by Defendants shall not be an 

admission of I.iability by Defendant.. 

VIII., CONIPL;IANCE,N04T DE1ENDENT ON GRANTS OR LOANS 

23 Perforrriarxce of.the terms of this Order by Defenndants is not conditioned on the receipt of 

any private,. Federal•or State grants, or loans: In addition, Defendant's pertormance is not . • 

excused by failing to obtain or anv shortfall of any private, Federal or State grants, or loans by 

the proccssi.ngof any applications for the same. 

IX. • SITE ACCESS 

25. As of the Effective Date, Ohio EPA and. its representatives and contractors. shall have 

access at reasonable. tirrmes to the.Site, and shatl have access to any.other property controlled by 

or available to D.efendants to whiçh access is: neces.saiy to effectuate the actions required by this 

Order. Access shall be allowed for the purposes of conductiitg activities reiated to this Order.. 

including but not timited to.: 

a. Monitoring the work or any other activities taking place at the Sire.; 

b. Verifying any data or inforrnation submitted to Ohio EPA; 

c. Conducting investigations relating to contamination, at or near the Site;, 
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d. . Obtaining samples, 

e. Assessing the need for,. planning,.or impl.ementing additional response. a,uti©iis.at 

or near ttte Site; 

f Cnspecting and copying records, operating logs contracts or othc:r documents 

maintained or generated by Defendants or its agents.; c.onsistertt.:with this Order 

and app.licable law:; or 

g: Assessing Defendant's compliance with this Order. 

24. Nothing iti this Order shall be construed to limit the statutory autiiority of tkte.Direct.or°or 

his authorized.representatives to enter at reasonable times upon the Site or any tither private or. 

public property, real or personal, to inspect or:investigate; obtain samples and.exac.nine or copy 

aay records to deterniine coiripli:apcewti<i:R..C., Ctiapt.ers ,3734. 

X. . S[TBIVIITTAI OF DOCUIVIEI!iTS 

25. AJl documents required.to be submitted to Ohio EPA pursuant to this Order shall be. 

submitted to the following addresses, or to such addresses as Ohio EPA may hereafter designate 

in wuiting: 

Ohio EPA • 
Division of Environmental Response and Rev.italization. 
50 West Town. Street: Suite 700 
.Columbus, Ohio 43215 
Attri;,Hazardous Waste Program Cornp.Liance .Manager 

G?tiio EPA 
Nar:theast District Offzce 
Diision of Emergeiicv Response and,Revitalization 
21 i.0 East Aurora Road 
Twinsburg,. Ohio 44087 
Attn: Hazardous Waste Program: Manager 
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XI: 'EFP'ECT OF ORDER 

26. This Order does not constitute authorizatian or.approvat. of the eortstroction; iihstallatioii;. 

modification, or operation of any hazardous waste facility, or any -bui lding, struCture}.,faerlity;  

facility component, operation, installation, disposal or storage site, other physic.al facility, Qr reai 

or personal propor[.y that stores, discharges, or otherwise manages or hazardous waste not  

previously approed by Ohio EPA. Appro al for any such construction, installation, 

moditication; or operation shall be by pe.rrnit issued by Ohio EPA or other such permits:as rnay 

be re.quired by applicable federal.,state, or local 1aws, rules or regulafions. 

MODIFICATION 

27. Noo modification shall be made to this Order wifliQ.ui the written agreeJnent of the Parties 

and the Court. 

~ XITI. M:'SCELLANEOUS 

28. Nothing inthis Order shall affect nefendant'.s obligation to comply with aIl applicable 

federal, state or local laws, regulatioris;  rules, ordinariees, or order.s. 

.: .29: Any acceptance by the State of Ohio of any payment, documentor other work due 
... ...: 

subs.equeni to the; time that the obligation is:dtae under this Ortle•.shul! not relie e Defendants 
.. . , .... 

from the ctfiiligations created by thxs Order: 

30. Defendants shail inform tJhio:EPA.vf:anycharige inRegistered Agents address and 

business arfciresses or teleplaone::ninbers, or the: eessatiota ol`.the bus'itiess tiiat is the subject of 

this. action. .. 

XIV..RETEi\i.TIOiY OF JtiR~SIlk)fCT1+UN 

31:. Tiiis Court shall retain jurisdiction for the purpose of adniiiiistering and enforcing this 

Or.der: 
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Xv'. ENTRY OF ORDER ANI) F1N:AL JUDGMEN':f BY CLERK ... 

32_ Under Rule 58 of the:Ohio Rules of Ciil Pro4edure, upon signing this•Order by the 

(;ourt, the Clerk is directed to enter it upon.the journal. Withirrtliree (3) days o;l:;eitt+cririgtlie. 

judgment upon the journal, the Clerk is directed to serve upon all. Parties notice of the jtidgrttetit 

and its date of entryupon the journal .in the manner prescribed by R:.:5(B) and•note the 

service in the appearance•docket. The faiture of the Clerk to serve notice does not affeet the 

validi;ty:of th.~is.  Order: 

XVI. COiFRT COSTS 

33: Defettdants are ordered to,pay the full balance of court costs in this action as reflected in 

the records of the Lorain Cottrity Clerk irf Co..u.rts.. . 

3~ViI:. AITTHORTTY:TO ENTER INTO THE ORDER 

34. Each signatory represents and warrants he has been dulyauthor.i7ed to sign this document 

and is fully authorized to agree to its ternis. amd conditions, and, in tfte,case o.f a person signing 

on behalf of a corporate entity, may so legally bind the corporate entity to all terms and 

conditions in this document. By signing this-Order, each signatory waives ail rights of service of 

process for tlte underly:irtg Complaint: 

IT IS SO OR.DERED. 

$, •l~  
D:4TE DGE JAME . : NIIRAT,DT. 
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Environmental Enforcement Section 
, . 30 East Broad Street, 25t1 rloor 

ESTATE OFLORNEJ..ELBE12T 1R. Goiumbus; Ohio 43215 
(6-14):4b6-2766 
E,Xizabetb.Evvuohiaottorneygeneral,gov 
Courts~ifar:Piur~ntiff the.State of.Ohio 

By: S H BF:RT, Executor. 

KASPER PROPERTIES, INC.; 

B: S H J.. BERT ~recutor i7 til ~ y , l 
Th of •- •J. El`bert Jr ; • 
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APPROVED AND AGREED TO BY: 

DAVID LEi EGH , ESQ. 
Counsel for Defen ants Estate of Lor^ne J. 
Elbert, Jr. and Kasper Properties, Inc., 

ESTATE OF LORNE J. ELBERT JR. 

By: JOSEPH J. ELBERT, Executor 

KASPER PROPERTIES, INC. 

By: JOSEPH J. ELBERT, Executor of 
The Estate of Lorne J. Elbert Jr. 

DAVE YOST 
OHIO ATTORNEY GENERAL 

ELIZABETH R. EWING (0089810) 
Assistant Attorney General 
Environmental Enforcement Section 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43215 
(614) 466-2766 
Elizabeth.Ewing@ohiaottorneygeneral.gov  
Counsel for Plaintij the State of Ohio 
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EXHIBIT A 



To be recorded with Deed 
Records - ORC § 317.08 

ENVIRONMENTAL COVENANT AMENDMENT 

This Environmental Covenant is entered into by Kasper Properties, Inc 
("Owner"), and the Ohio Environmental Protection Agency ("Ohio EPA") pursuant to 
Ohio Revised Code ("ORC") §§ 5301.80 to 5301.92 for the purpose of subjecting the 
Property (as defined herein) to the activity and use limitations and specified obligations 
set forth herein. 

WHEREAS, the State of Ohio and Owner have entered into a Consent Order, State of 
Ohio v. Elbert, Case No. 03CV136143 on [X)OCX XX, 2019], to facilitate settlement and 
the performance of the environmental response project consisting of hazardous waste 
and solid waste closure of a facility located on the Property in accordance with 
hazardous waste and solid waste requirements contained in ORC Chapters 3714 and 
3734 and where solid waste or construction and demolition debris may still be buried. 
As part of solid waste or construction and demolition debris closure, Owner has agreed 
to place certain restrictions on the future use of the Property, as described herein. 

The administrative record for the environmental response project is contained in the 
Elbert files for the facility located at the Ohio EPA's Northeast District Office located at 
2110 East Aurora Road, Twinsburg, Ohio 44087, (330) 963-1200. 

Now, therefore, Owner and Ohio EPA agree to the following: 

1. Environmental Covenant. This instrument is an environmental covenant 
developed and executed pursuant to ORC §§ 5301.80 to 5301.92. 

2. Property. This Environmental Covenant concerns approximately 32.6 
acres of land, current parcel number 1000003112019, located at Oberlin Road, Elyria, 
Lorain County, Ohio, and more particularly described in Exhibit A-1 attached hereto and 
hereby incorporated by reference herein (the "Property"). 

3. Owner. The Property is owned by Kasper Properties, Inc which is an 
asset of the Estate of Lorne J. Elbert, Jr. The Owner no longer operates a business on 
the Property. Joseph Elbert is the executor of the Estate of Lorne J. Elbert, Jr, and is 
the contact for Kasper Properties, Inc. Joseph's mailing address is 155 Yorkshire Court, 
Elyria, Ohio 44035. 

4. Holder. Pursuant to ORC § 5301. 81, Owner identified herein is the Holder 
of this Environmental Covenant. 
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5. Activity and Use Limitations. To prevent potential exposure as part of the 
solid waste or construction and demolition debris closure of the facility in accordance 
with the requirements in ORC Chapters 3714 and 3734 and the rules promulgated 
thereunder, Owner hereby imposes and agrees to comply with the following activity and 
use limitations: 

Industrial or Commercial Land Use — The Property shall be limited to 
commercial or industrial land use and shall not be used for residential 
activities. "Residential activities" include but are not limited to: Day care 
centers and preschools; correctional activities; transient or other 
residential activities; and production of food-chain products by 
agricultural means for animal or human consumption. 
Ground Water Prohibition - Ground water shall not be extracted or used 
for any purpose at the Property. 

In any event or action by or on behalf of a person who owns an interest in or holds an 
encumbrance on the Property constitutes a breach of the activity and use Iimitations, 
Owner or Transferee, as applicable, shall notify Ohio EPA within thirty (30) days of 
becoming aware of the event or action, and shall remedy the breach of the activity and 
use limitations within sixty (60) days of becoming aware of the event or action, or such 
time frame as may be agreed to by Owner or Transferee and Ohio EPA. 

6. Running with the Land. This Environmental Covenant shall be binding 
upon Owner, during the time that Owner owns the Property or any portion thereof, and 
all assigns and successors in interest, including any Transferee, and shall run with the 
land, pursuant to ORC § 5301.85, subject to amendment or termination as set forth 
herein. The term "Transferee," as used in this Environmental Covenant, shall mean any 
future owner of any interest in the Property or any portion thereof, including, but not 
limited to, owners of an interest in fee simple, mortgagees, easement holders, and/or 
lessees. 

7. Compliance Enforcement. Compliance with this Environmental Covenant 
may be enforced pursuant to ORC § 5301.91 or other applicable law. Failure to timely 
enforce compliance with this Environmental Covenant or the activity and use 
limitations contained herein by any party shall not bar subsequent enforcement by 
such party and shall not be deemed a waiver of the party's right to take action to 
enforce any non-compliance. Nothing in this Environmental Covenant shall restrict the 
Director of Ohio EPA from exercising any authority under applicable law. 

8. Rights of Access. Owner hereby grants to Ohio EPA and the Lorain 
County Health Department ("Health Department"), their respective employees, agents, 
and assigns, and any Holder the right of access to the Property for implementation or 
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enforcement of this Environmental Covenant and shall require such access as a 
condition of any transfer of the Property or any portion thereof. 

9. Compliance Reporting. Owner or any Transferee, if applicable, shall 
submit to Ohio EPA and the Health Department by the first (1 St) of June of each year 
written documentation verifying that the activity and use limitations remain in place and 
are being complied with. 

10. Notice upon Conveyance. Each instrument hereafter conveying any 
interest in either the Property or any portion thereof, s,hall contain a notice of the 
activity and use limitations set forth in this Environmental Covenant, and provide the 
recorded location of this Environmental Covenant. The notice shall be substantially in 
the following form: 

THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN 
ENVIRONMENTAL COVENANT, DATED , 20_ 
RECORDED IN THE DEED OR OFFICIAL RECORDS OF THE LORAIN 
COUNTY RECORDER ON , 20_, IN [DOCUMENT 

, or BOOK , PAGE 1. THE 
ENVIRONMENTAL COVENANT CONTAINS THE FOLLOWING 
ACTIVITY AND USE LIMITATIONS: 

Industrial or Commercial Land Use — The Property shall be limited to 
commercial or industrial land use and shall not be used for residential 
activities. "Residential activities" include but are not limited to: Day care 
centers and preschools; correctional activities; transient or other 
residential activities; and production of food-chain products by 
agricultural means for animal or human consumption. 
Ground Water Prohibition - Ground water shall not be extracted or used 
for any purpose at the Property. 

Any Owner or Transferee, if applicable, shall notify Ohio EPA and the Health 
Department within ten (10) days after each conveyance of an interest in the Property 
or any portion thereof. The notice shall include the name, address, and telephone 
number of the Transferee, a copy of the deed or other documentation evidencing the 
conveyance, and a survey map that shows the boundaries of the property being 
transferred. 

11. Representations and Warranties. Owner hereby represents and warrants 
to the other signatories hereto: 

A. that the Owner is the sole owner of theProperty; 
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B. that the Owner holds a fee simple title to the Property, which is free, clear 
and unencumbered; 

C. that the Owner has the power and authority to enter into this 
Environmental Covenant, to grant the rights and interests herein 
provided and to carry out all obligationshereunder; 

D. that this Environmental Covenant will not materially violate or contravene 
or constitute a material default under any other agreement, document or 
instrument to which Owner is a party or by which Owner may be bound 
or affected; and 

E. that the Owner has identified all other persons that own an interest in or 
hold an encumbrance on the Property and notified such persons of the 
Owners intention to enter into this Environmental Covenant. 

12. Amendment or Termination. This Environmental Covenant may be 
amended or terminated by consent of all of the following: the Owner or Transferee; the 
Holder; and the Director of Ohio EPA, pursuant to ORC § 5301.82 and 5301.90 and 
other applicable law. The term, "Amendment," as used in this Environmental 
Covenant, shall mean any changes to the Environmental Covenant, including the 
activity and use limitations set forth herein, or the elimination of one or more activity 
and use limitations when there is at least one limitation remaining. The term, 
"Termination," as used in this Environmental Covenant, shall mean the elimination of 
all activity and use limitations set forth herein and all other obligations under this 
Environmental Covenant. 

This Environmental Covenant may be amended or terminated only by a written 
instrument duly executed by the Director of Ohio EPA and the Owner or Transferee, if 
applicable, and any existing Holder of the Property or portion thereof, as applicable. 
Within thirty (30) days of signature by all requisite parties on any amendment or 
termination of this Environmental Covenant, the Owner or Transferee shall file such 
instrument for recording with the Lorain County Recorder's Office, and shall provide a 
file- and date- stamped copy of the recorded instrument to Ohio EPA and any existing 
Holder. 

13. Severability. If any provision of this Environmental Covenant is found to 
be unenforceable in any respect, the validity, legality, and enforceability of the; 
remaining provisions shall not in any way be affected or impaired. 

14. Governing Law. This Environmental Covenant shall be governed by and 
interpreted in accordance with the laws of the State of Ohio. 
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15. Recordation. Within thirty (30) days after the date of the final required 
signature upon this Environmental Covenant, Owner each shall file this Environmental 
Covenant for recording, in the same manner as a deed to the Property, with the Lorain 
County Recorder's Office. 

16. Effective Date. The effective date of this Environmental Covenant shall be 
the date upon which the fully executed Environmental Covenant has been recorded as 
a deed record for the Property with the Lorain County Recorder. 

17. Distribution of Environmental Covenant. Owner shall distribute a file- and 
date-stamped copy of the recorded Environmental Covenant to: Ohio EPA; the Health 
Department; such unit of local government in which the Property is located; any other 
signatories to the Environmental Covenant; and the City of Elyria. 

18. Notice. Unless otherwise notified in writing by the current owner or Ohio 
EPA, any document or communication required by this Environmental Covenant shall 
be submitted to: 

As to Ohio EPA: 

Ohio EPA — Northeast District Office 
Division of Materials and Waste Management 
2110 East Aurora Road 
Twinsburg, Ohio 44087 
Attn: Solid Waste Manager 

As to Owner: 

Kapser Properties, Inc. 
Attn: Joseph Elbert 
155 Yorkshire Court 
Elyria, Ohio 44035 

The undersigned represents and certifies that the undersigned is authorized to execute 
this Environmental Covenant. 

IT IS SO AGREED: 

Kapser Properties, Inc 
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Signature of Owner's Representative 

Joseph Elbert, Executor Date 
of the Estate of Lorne J. Elbert 

State of Ohio 
) ss: 

Countyof Lorain ) 

Before me, a notary public, in and for said county and state, personally appeared 
Joseph Elbert, Executor of the Estate of Lorne J. Elbert, Jr, who acknowledged to me 
that he or she did execute the foregoing instrument on behalf of Kapser Properties, Inc. 

IN TESTIMONY WHEREOF, I have subscribed my name and affixed my official 
seal the day of , 20 

Notary Public 

OHIO ENVIRONMENTAL PROTECTION AGENCY 

Laurie A. Stevenson, Director Date 

State of Ohio 
) ss: 

County of Franklin ) 

Before me, a notary public, in and for said county and state, personally appeared 
Laurie A. Stevenson, the Director of Ohio EPA, who acknowledged to me that she did 
execute the foregoing instrument on behalf of Ohio EPA. 
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IN TESTIMONY WHEREOF, I have subscribed my name and affixed my official 
seal the day of , 20 

Notary Public 

Exhibit A-1 

[to be attachedl 

7 


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24

