|
Mike DeWine, Governor
Jon Husted, Lt. Governor
@)

hio: Environmental Laurie A. Stevenson, Director
Protection Agency

February 18, 2021

Conesville FGD Landfill Re: Conesville FGD Landfill
County Road 273 Director’s Authorization
Conesville, Ohio 43811 Approval

Municipal Solid Waste Landfill
Conesville Industrial Park, LLC Coshocton County
500 Seneca Street, Suite 504 MSWL018444

Buffalo, New York 14204

Subject: Final Findings and Orders of the Director
Dear Sir or Madam:

Transmitted herewith are the Final Findings and Orders of the Director concerning the matter indicated for
Conesville FGD Landfill .

You are hereby notified that this action of the Director of Ohio EPA (Director) is final and may be appealed
to the Environmental Review Appeals Commission pursuant to Section 3745.04 of the Ohio Revised Code.
The appeal must be in writing and set forth the action complained of and the grounds upon which the appeal
is based. The appeal must be filed with the Commission within thirty (30) days after notice of the Director's
action. The appeal must be accompanied by a filing fee of $70.00 made payable to “Treasurer, State of
Ohio.” The Commission, in its discretion, may reduce the fee if by affidavit it is demonstrated that payment
of the full amount of the fee would cause extreme hardship. Notice of the filing of the appeal shall be filed
with the Director within three (3) days of filing with the Commission. Ohio EPA requests that a copy of the
appeal be served upon the Ohio Attorney General’s Office, Environmental Enforcement Section. An appeal
may be filed with the Environmental Review Appeals Commission at the following address:

Environmental Review Appeals Commission
30 East Broad Street, 4t Floor

Columbus, Ohio 43215
If you have any questions, please contact Teri Finfrock at (614) 644-3037.

Sincerely,
Jeri Main, Administrative Professional Unit
Division of Materials & Waste Management

Enclosure

ec: Teri Finfrock, Legal
Kelly Jeter/ Bruce McCoy, DMWM, CO
Rich Fox/ Mark Mansfield, DMWM, SEDO
Zach Fanning, zachfanning@coshoctoncounty.net
Craig Slater: cslater@fic-services.com; Jeff Wind: jwind@fic-services.com
Rob Zuchlewski: rzuchlewski@fic-services.com; Pete Hartung: phartung@fic-services.com

Central Office ® 50 W. Town St. e Suite 700 ¢ P.O. Box 1049 e Columbus, OH 43216-1049
www.epa.ohio.gov ¢ (614) 644-3020 ¢ (614) 644-3184(fax)
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Respondent shall provide a copy of this Order to all contractors, subcontractors, and
consultants retained to perform construction or any other activities or work pursuant to
this Order. Respondent shall ensure that all contractors, subcontractors, and consultants
retained to perform construction or any other activities or work pursuant to this Order also
comply with all applicable provisions of this Order. Respondent's obligations under this
Order may be altered only by the written approval of the Director of Ohio EPA in
accordance with Section VIl of this Order, "Modifications and Alterations".

Il DEFINITIONS

Unless otherwise stated, all terms used in this Order shall have the same meaning as
used in ORC Chapter 3734 and the rules promulgated thereunder. Unless otherwise
stated, all OAC citations shall refer to rules in effect on the date of this Order. Whenever
the terms listed below are used in this Order or in any exhibits, attached hereto and
incorporated herein, the following definitions shall apply:

1. "Chapter 513 Request" shall mean the document titled, "OAC Chapter 3745-513
Application, FGD Landfill Closure By Removal Project" submitted to Ohio EPA on
October 5, 2020 and amended on November 5 and November 25, 2020. The
Chapter 513 Request is attached hereto as Exhibit 1 and is incorporated into this
Order by reference as if it were fully rewritten herein.

2. "Chapter 513 Area" shall mean the entirety of the approximately 26-acre
Conesville FGD Landfill located south and east of County Road 273, in Conesville,
Coshocton County, Ohio, as designated on the plan drawings included in Exhibit |
of this Order.

IV.  FINDINGS OF FACT

The Director of Ohio EPA ("Director") has determined the following findings:

1. Respondent Conesville Industrial Park, LLC owns the Conesville FGD Landfill
located to the south and east of County Road 273, Conesville, Franklin Township,
Coshocton County, Ohio, which is located on land identified as parcel number
0100000080600 by the Coshocton County Auditor (“Property”).

2. The Property is also the site of the following:

a. The former Conesville Power Generation Plant located to the south of the
Conesville FGD Landfill; and
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b. A series of six (6) surface impoundments filled with coal combustion
residuals located adjacent to and southeast of the Conesville FGD Landfill
and identified as follows: Pond 1, Pond 2, Pond 3, Pond 4, Bottom Ash Pond
and Clear Water Pond and permitted NPDES outfall as included in Exhibit |
of this Order (“Ash Pond Complex”).

3. Columbus Southern Power Company ("CSP") owned and operated the Conesville
FGD Landfill from 1977 until it ceased operation in 1988 and closed under Ohio’s
statutes and rules as effective at the date of closure.

4. The Conesville FGD Landfill accepted approximately 4.6 million cubic yards of air
pollution control residuals, primarily stabilized flue gas desulfurization (FGD) and
fly ash, generated from the adjacent Conesville Power Generation Plant. Ohio EPA
records indicate that waste acceptance ceased in June 1988 and substantial
closure of the Conesville FGD Landfill was completed in September 1988.

5. Following the completion of thirty years of post-closure care, on November 18,
2018, American Electric Power submitted a request to be released from further
post-closure care obligations at the Conesville FGD Landfill. Ohio EPA authorized
the discontinuance of post-closure care obligations on March 25, 2019.

6. The Property, including the Conesville FGD Landfill, was transferred from AEP
Generation Resources Inc to Respondent on June 5, 2020 as documented in
Exhibit 1.

7. ORC Section 3734.02(H) provides, in part, that "[n]Jo person shall engage in filling,
grading, excavating, building, drilling, or mining on land where a hazardous waste
facility, or a solid waste facility, was operated without prior authorization from the
director, who shall establish a procedure for granting such authorization by rules
adopted in accordance with Chapter 119 of the Revised Code."

8. OAC Chapter 3745-513-300(A) provides, in part, that "any person proposing to
engage in chapter 513 activities at a modern or historic facility shall submit an
application to Ohio EPA to demonstrate that the proposed chapter 513 activities
will not result in violation of applicable laws and regulations administered by the
director, will not create a nuisance, and will not adversely affect the public health
or safety or the environment.”

9. On October 5, 2020 and amended on November 5 and November 25, 2020,
Respondent submitted to Ohio EPA the Chapter 513 Request pursuant to OAC
Chapter 3745-513.
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10.

11.

12.

13.

14.

The Chapter 513 Request describes Respondent's proposed activities, including
the complete excavation of the approximately 26-acre Conesville FGD Landfill
(hereafter the “Chapter 513 Area”) and the relocation of all excavated wastes to
other locations, as authorized by Ohio EPA or Ohio Department of Natural
Resources.

The Chapter 513 Request includes an affirmation statement, in accordance with
OAC Chapter 3745-513-300(A)(11), that the proposed Chapter 513 activities will
be conducted in compliance with all applicable state and federal rules and laws.
This certification is provided in Exhibit 1, Appendix B.

The Chapter 513 Request incudes a cost estimate to re-establish the final cap for
the Chapter 513 Area should the project not be fully completed.

In accordance with OAC Chapter 3745-513-370(A)(3), The Chapter 513 Request
proposes to execute and record deed notations on the Chapter 513 Area. The
deed notations will comply with Section X of this Order, "Land Use and
Conveyance of Title."

The Director finds that approval of this Order under ORC Section 3734.02(H) and
OAC Chapter 3745-513 to Respondent, in order to perform the activities described
in the Chapter 513 Request, will not result in violation of applicable laws and
regulations administered by the Director, will not create a nuisance, and will not
adversely affect the public safety or health or the environment, provided that
Respondent strictly complies with all terms and conditions of this Order, including
Exhibit 1.

V. AUTHORIZATION AND ORDERS

ORC Section 3734.02(H) and OAC Chapter 3745-513 Authorization

Pursuant to ORC Section 3734.02(H) and OAC Chapter 3745-513, Respondent is
hereby granted authorization to conduct the proposed activities on the Chapter
513 Area in accordance with the Chapter 513 Request and this Order. Respondent
shall comply with all terms and conditions of this Order, including Exhibit 1, except
as provided under Section VIl of this Order, "Modifications and Alterations."

Respondent shall notify Ohio EPA and the Coshocton County Health Department
at least seven (7) days prior to commencement of the activities authorized in the
Chapter 513 Request.
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2.

By no later than three (3) years after the effective date of this Order, Respondent
shall have completed all activities authorized in the Chapter 513 Request, except
as provided under Section VIl of this Order, "Modifications and Alterations".

Respondent shall prevent the migration of any leachate from the Chapter 513 Area
to areas other than the adjacent Ash Pond Complex.

Respondent shall perform all activities under this Order in a manner that does not
create a nuisance or adversely affect the public safety or health or the
environment.

Respondent shall conduct all activities in compliance with all applicable state and
federal laws and regulations pertaining to environmental protection, including but
not limited to, the control of air pollution, leachate, and surface water run-on and
run-off, and the protection of ground water.

Respondent shall ensure that all wastes excavated from the Chapter 513 Area are
properly disposed or beneficially re-used in accordance with Ohio EPA and/or Ohio
Department of Natural Resources requirements and/or authorizations.

Not later than each February 1st, May 1st, August 1st, and November 1st,
Respondent shall submit quarterly progress reports via email to Ohio EPA, SEDO
and the Coshocton County Health Department until written notification is submitted
to Ohio EPA certifying that activities authorized by this Order have been
completed, in accordance with Order No. 9. The reports shall provide a detailed
description of activities performed during the previous quarter, including, but not
limited to, the following information:

a. Quarterly and cumulative waste excavation quantities from the
Chapter 513 Area

b. Approximate percentage of waste removed from the Chapter 513
Area

C. Acreage of waste exposed during the previous quarter in each

excavation phase of the Chapter 513 Area (Phases 1 through 5) and
cumulative acreage of waste exposed during the previous quarter;

d. Quarterly and cumulative quantities of waste removed to each
authorized disposal or beneficial use location;

e. Approximate percentage of airspace filled and remaining for each
authorized disposal or beneficial use location;
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8. Not later than sixty (60) days after the completion of activities authorized by this
Order, Respondent shall submit, for written concurrence, a certification report(s),
in accordance with OAC Chapter 3745-513-370, to Ohio EPA, SEDO, which shall
be prepared under the supervision of, signed by, and sealed by a professional
engineer registered in the state of Ohio. Respondent shall provide in each
certification report submitted under this Order a notarized statement that states,
"To the best of the knowledge of Conesville Industrial Park, LLC and its contractors
and representatives, the certification report is true and accurate and contains all
information required in accordance with the Director's Final Findings and Orders
and the Chapter 513 Request."

9. This Order provides authorization for Respondent to conduct only those activities
included in Exhibit 1 and the subsequent revisions as authorized herein.
Respondent shall conduct no other filling, grading, excavating, building, drilling, or
mining at the Chapter 513 Area without prior written approval from Ohio EPA in
accordance with ORC Section 3734.02 and OAC Chapter 3745-513.

10. Nothing in this Order shall be construed to authorize any waiver from any
requirements of applicable state solid waste laws or regulations in accordance with
OAC Chapter 3745-513, except as provided herein. This approval shall not be
interpreted to release Respondent, or its contractors, subcontractors, consultants,
or others retained to perform the construction or any other activities or work
pursuant to this Order from responsibility under ORC Chapters 3704, 3714, 3734,
or 6111; under the Federal Clean Water Act, the Resource Conservation and
Recovery Act, the Toxic Substances Control Act, or the Comprehensive
Environmental Response, Compensation, and Liability Act; or from other
applicable requirements for remedying conditions resulting from any release of
contaminants to the environment.

11.  The Director may revoke this Order if Respondent violates, or is likely to violate,
any applicable law related to the Chapter 513 Area or these Orders, or if the
continued implementation of the work provided for in the Chapter 513 Request
causes or may cause a threat to human health or safety or the environment, or if
Respondent or fails to comply with any applicable term or condition of this Order.

VI. OTHER APPLICABLE LAWS

All actions required to be taken pursuant to this Order shall be taken in accordance with
the requirements of all applicable federal, state, and local laws and regulations. Nothing
in this Order shall be construed as waiving or compromising in any way the applicability
and enforcement of any other statutes or regulations applicable to Respondent's activities
and/or the Chapter 513 Area.
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Vii. MODIFICATIONS AND ALTERATIONS

This Order may be modified or altered by agreement of the parties hereto. Modifications
to this Order shall be by agreement of the parties in the form of Director's Authorization
and Exemption Order, or Final Findings and Orders, and shall be effective on the date
entered in the journal of the Director of Ohio EPA. A "modification" for purposes of this
Section shall be defined to mean a change to the language of this Order, but shall not
include changes to the language of Exhibit 1. For purposes of this Section, any change
to the language of Exhibit 1 shall be defined to be an "alteration." All alterations to Exhibit
1 shall be made by agreement of the parties in the form of a letter signed by
representatives from Ohio EPA authorizing the alteration or through other means
authorized by Ohio EPA.

VIil. NOTICE

All documents required to be submitted by Respondent pursuant to this Order shall be
sent to:

Ohio Environmental Protection Agency
Southeast District Office
Division of Materials and Waste Management
2195 East Front Street
Logan, Ohio 43138

or

https://fileshare.epa.ohio.gov/filedrop/sedo_dmwm_submittals

or to such persons and addresses as may hereafter be otherwise specified in writing by
Ohio EPA.

IX. FINANCIAL ASSURANCE

1. Pursuant to OAC Chapter 3745-513-300(A)(18) and this Order, no later than 14
days prior to the commencement of construction or any other activities or work
pursuant to this Order, including the Chapter 513 Request, Respondent shall
submit to Ohio EPA an executed and funded financial assurance instrument
meeting the requirements of OAC Rules 3745-27-15 and 3745-27-17 for the cost
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to reestablish closure of the Chapter 513 Area in the amount of $1,379,072 as
estimated in Appendix E of the Chapter 513 Request.

2. The financial assurance instrument shall be maintained by Respondent for the full
amount of the total closure cost estimate in Appendix E of the Chapter 513 Request
until all of the construction and installation activities and related work authorized in
this Order have been completed, and have been certified and concurred with by
Onhio EPA in accordance with Paragraph 9, Section V, "Authorization and Orders"

Respondent shall not reduce the amount of the financial assurance instrument
required by Paragraph 1 of this Section unless otherwise approved by the Director
of Ohio EPA in writing.

3. Except as provided in this Order, Respondent shall comply with the requirements
of OAC Rules 3745-27-15 and 3745-27-17 notwithstanding any claimed argument
that such rules are not legally applicable to the Chapter 513 Area or to
Respondent's activities on the Chapter 513 Area. Ohio EPA may draw on the
financial assurance required by this Order and use the funds drawn for any of the
reasons described above when any of the grounds set forth in OAC Rules 3745-
27-15 and OAC 3745-27-17 for drawing on the financial assurance have been met,
or because Respondent has violated any of the provisions of this Order.

X. LAND USE AND CONVEYANCE OF TITLE

1. Respondent shall record a notice on the deed for the property that includes the
Chapter 513 Area in the official records for Coshocton County, Ohio with the
Coshocton County Recorder’s Officer. The notice shall reference the presence of
a solid waste landfill on the property and the existence of this Order and shall
contain the following statement:

"Ohio EPA issued authorization under ORC Section 3734.02(H) and OAC
Chapter 3745-513 to Conesville Industrial Park, LLC (CIP) to conduct
activities at the landfill located on the property subject to this notice. Ohio
EPA's review of CIP's request for authorization under OAC Chapter 3745-
513 was limited to whether the activities authorized within the Chapter 513
Area of the Conesville FGD Landfill could result in the release of
contaminants or the formation and migration of explosive gas that might be
harmful to human health, safety, or the environment. Because Ohio EPA's
review was limited to these issues, Ohio EPA makes no representation that
the property subject to this notice, if developed for any purpose, including
but not limited to commercial and/or industrial development, will be suitable
for such purposes.”

2. A copy of the recorded deed notice shall be submitted to Ohio EPA not later than
seven (7) days after recording the deed notice.
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Xl. RESERVATION OF RIGHTS

Nothing contained herein shall be construed to prevent Ohio EPA from seeking legal or
equitable relief to enforce the terms of this Order or from taking other administrative, legal,
or equitable action as deemed appropriate and necessary, including seeking penalties
against Respondent for noncompliance with this Order. Nothing contained herein shall be
construed to prevent Ohio EPA from exercising its lawful authority to require Respondent
to perform additional activities pursuant to ORC Chapter 3734 or 6111 or any other
applicable law in the future. Nothing herein shall restrict the right of Respondent to raise
any administrative, legal, or equitable claim or defense with respect to such further actions
which Ohio EPA may seek to require of Respondent. Nothing in this Order shall be
construed to limit the authority of Ohio EPA to seek relief for violations that may occur at
the Chapter 513 Area and/or the Conesville FGD Landfill facility.

Xll. AGREEMENT NOT TO SUE

Respondent agrees not to sue the State of Ohio for any and all claims or causes of action
arising from, or related to, any work performed pursuant to these Orders.

Xlll. WAIVER

Respondent consents to the issuance of this Order and agrees to comply with their
obligations under this Order. Respondent hereby waives the right to appeal the issuance,
terms and conditions, and service of this Order, and Respondent hereby waives any and
all rights Respondent may have to seek administrative or judicial review of this Order
either in law or equity.

Notwithstanding the preceding, Ohio EPA and Respondent agree that if this Order is
appealed by any other party to the Environmental Review Appeals Commission, or any
court, Respondent retains the right to intervene and participate in such appeal. In such
an event, Respondent shall continue to comply with this Order notwithstanding such
appeal and intervention unless this Order is stayed, vacated, or modified.

XIV. TERMINATION

Except for the requirements of Section XlI, "Agreement Not to Sue" of this Order which
shall survive the termination of the requirements of this Order, Respondent 's obligations
under this Order shall terminate when Respondent has certified in writing and
demonstrated to the satisfaction of Ohio EPA that Respondent has performed all their
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respective obligations under this Order and the Chief of Ohio EPA's Division of Materials
and Waste Management, or its successor, acknowledges in writing the termination of
Respondent 's obligations under this Order. If Ohio EPA does not agree that all obligations
have been performed, then Ohio EPA will notify Respondent of their obligations that have
not been performed, in which case Respondent and shall have an opportunity to address
any such deficiencies and seek termination as described above. Respondent's
certification shall contain the following attestation: "To the best of the knowledge of
Conesville Industrial Park, LLC and its contractors and representatives, the certification
report is true and accurate and contains all information required in accordance with the
Authorization and Chapter 513 Request." The certification shall be signed by a
responsible official of Respondent.

XV. ACCESS

Ohio EPA or its authorized representatives shall have access at all reasonable times,
including during business hours, to the Chapter 513 Area and any other property to which
access is required for the implementation of this Order, to the extent access to the
property is controlled by Respondent. Access under this Order shall be for the purposes
of conducting any activity related to this Order including but not limited to the following:

a. Monitoring the Work;
b. Conducting sampling;

c. Inspecting and copying records, operating logs, contracts, and/or other
documents related to the implementation of these Orders;

d. Monitoring compliance with use restrictions;

e. Conducting investigations and tests related to the implementation of these
Orders;

f. Verifying any data and/or other information submitted to Ohio EPA; and

g. Performing closure work on the Chapter 513 Area as required under OAC 3745-
27-11 and OAC Chapter 3745-513 and this Order through use of the financial
assurance provided herein. To the extent Ohio EPA and its contractors perform
closure work at the Chapter 513 Area, Respondent agrees to provide Ohio EPA
with access to any soils stockpiled on site for use in such work.

To the extent that the Chapter 513 Area or any other property to which access is required
for the implementation of this Order is owned or controlled by persons other than
Respondent, Respondent shall use their best efforts to secure from such persons access
for Respondent and Ohio EPA as necessary to effectuate this Order. Copies of all access
agreements obtained by Respondent shall be provided to Ohio EPA upon request. If any
access required to implement this Order is not obtained within thirty (30) days of the
effective date of this Order, or within thirty (30) days of the date Ohio EPA notifies
Respondent, in writing, that additional access beyond that previously secured is






Exhibit 1

Civil & Environmental Consultants, Inc.

November 4, 2020

Mr. Mark Mansfield

Ohio Environmental Protection Agency
Division of Materials and Waste Management
Southeast District Office

2195 East Front Street

Logan, OH 43138

Dear Mr. Mansfield:

Subject: Responses to Comments — Notice of Deficiency
Rule 513 Application — FGD Landfill Closure by Removal
Conesville Industrial Park
Conesville, Ohio
CEC Project 196-318

On behalf of Conesville Industrial Park, LLC (CIP), Civil & Environmental Consultants, Inc.
(CEC) is providing these responses to the Ohio Environmental Protection Agency (Ohio EPA)
comments in their Notice of Deficiency (NOD) dated October 27, 2020, regarding the application
entitled FGD Land(fill Closure by Removal Project dated October 2020 (Application) for the
closed Conesville FGD Landfill (Facility) in Coshocton County. The Application was prepared
in accordance with Ohio Administrative Code (OAC) Rule 3745-513 by CEC on behalf of CIP.
Specifically, the Application documents the proposal to excavate the entirety of the Facility and
removal of the waste to other authorized locations. Ohio EPA comments regarding the
Application are provided below in italicized text, followed by the CIP response to each comment.
Pertinent information contained in CIP Responses below have been incorporated into the revised
Application enclosed.

COMMENTS

1. The Application indicates that any leachate generated during the project will be directed
to the adjacent ash pond system. Please provide further discussion/drawings that describe
the leachate flow paths for the gravity flow and/or pumping of leachate to the ash pond
system.

CIP Response: Comment 1 is addressed in the response to Comment 2 below.

2. The Application appears to indicate that the entire landfill cap may be removed at the
beginning of the project. To reduce the amount of leachate produced during this multi-
year project, Ohio EPA would encourage CIP to consider a staged approach, in which
smaller portions of the cap are removed and waste fully excavated in that portion before
moving into the next portion. Please provide further discussion/phased drawings that
clarify the methodology for removing the Facility cap system.

250 Old Wilson Bridge Road, Suite 250 | Worthington, Ohio 43085 | p: 614-540-6633 f: 614-540-6638 | www.cecinc.com
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desulfurization (FGD) wastes produced from the scrubbers on Units
5 and 6 and, to a lesser extent, conditioned fly ash from Unit 4.

If you have any questions or need further information, please call
me at (614)464-7514.

Sincerely,

Lana £{l&wm%;§9
20

Dana E. Limes
Environmental Specialist

Attachment

cc: Coshocton County Health Department
Ohio EPA-SEDO
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