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December 9, 20Q9 

_Ikern Met~Es Cornpany -- Ashtabuia LP 
1013 Centre Road 
Wi[mington, DE 19805 

And c 
Lu 

Eikerrm Metais, Enc. 
Airport Office Park Buiiding 2 
tU0 Rouser Road 
Moon Township, PA 15108 

CERT1FD AL 

®~rect®r Fnafi Findiins & Orders 

Dear Sir cr Madam: 

Transrnitted herewith are i=ina[ Findings & Crders of the Direcior concerrting the matter 
indicated. 

Sincerely, 

Kimberiy Reese 
Systems Marfagernent Unit 
Div~siori af Solid & fnfectious Waste Management 

cc: Bruce McCay, CO, DSit1rIM 
Lynn Sowers, Ni=DO, DS1WM 
JeffHurd€ey, CC, Legai 

Ted Strick4and. Governor 
Lee r`isher. LiPutenant Governor 

Chris Ko.lesl:i, Girsctor 
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Ef6cem 	etafs, Eric. 
Airport Office i"'ark Buildirig 2 
400 Rouser Road 
~oon Township, PA 15188 

Respondents 

@t is hereby agreed by and between the parties hereto as fQllows: 

[a JR[S®~CT~OhI 

These Qirector's Final Fir3dings and C3rders ("Qrders") are hereby issued to Respondents 
pursuant to the authority vested ir the Director of the C3hio Envir'onmental Protection 
Agerzcy (`Ghio EPA") under sections 3734,13 and 3745_01 of the Ohio Revised Code 
("O RC") . 

11. PART[ES 

These Orders shall apply to and be b[ndirìg uporr the Respondents artd their successors 
in interest [iai=rie urscler Ohio !aw, o changes in ownership relating to Respondent Elisern 
l\Åetais Company - Ashtabula, or to its calci€arn carbide production plant p€-operty, located 
at 2700 i-.ake Road East ir€ Ashtabula, Qhio, vvil( in any way alter the P.espondents' 
respor;sibi[ities urider these Orders. The Pesiaondents obiigations under these Orc[ers 
€ray be alterecE Qfll by the written approvai o¢ the Directar of Ohio EPA. 
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®EF1TS 

Unless othervtise stated, all terms used in these arders shall have the same meariing as 
used in DRC Chapter 3734. and the ruies promutg aEed =hereur;der. 

LI. FI1GS C>F FACT 

The [irecEor has determined the followinq: 

Respondent Eikem ete(s Cornpeny - Ashtabuia ! P(`"Pespondent Eikem - 
Ashtai'aulaj is e foreiqn iimited partnership with a rnailing eddress of 1013 Centre 

Road in 	ilrningto•r<, elauvare, which owns and operates a celciurn carbide 
production p4ant lowe#ed at 2700 Lake Road Easi in fishtabu6a, Ohio ("Ashtabuia 

Plantyr ). 

Respondent Eikerr fetals, inc. ("Respondent Efkem, lnc."i is a general partner of 
Elkem tetals Cornpany - Ashtabula LP with a mai[ing address of Airport Office 
Park, Building 2, 400 Rouser Roed in lvioon Township, Pennsyivania. 

Resperndent Elkem - Ashtabula and Respondent Ell:em, Iric. may be collectivefy 
referred to within the C>rders as "Respondents"_ 

2. The Director issued Final Findings and C>rders to Respondents on January 10, 
2005, ("2005 C>rders") that required Respondents to, among other things, complete 
the ciQsure of Ponds 3 and 3A at the Ashtabula Plant by no iater than decetnber 31, 
2009. 

3. Respondents sent a ietterto C>hio EPA dated June 19, 2009, wherein Respondents 
requested thet the irector modify 5ection V., Paragraph 13 of the 2005 Orders to 
extend the time for cornpletian of cfesure- of Ponds 3and 3A for ari additionaE two 
yeers. Respondents requested the extension because of issues associated with an 
independent third party that was considering the purchase of the Ashtabula Plant 
and because of the generai dovvnturn of the economy had negativeiy impacted 
Pesponderats abiiity to compiete closure es required. 

4. The C>irector is willing to extend the time for corrspietion of closure as required in 
Section V, Paragraph l 3 of the 2005 Orders provided Resporidents begin closure 

c"~. cCiVlties in the field by April l, 2010, and cornj;3lete closure act[V[ties by C>ecef'f1bE.'r 

3l, 2Q10. 

Respondents and Ohio EPA are currentfy engaged in discussions i egarding 
concerns Ohio EPA has about the technicai adequacy end eeasibiiity of the 
aEternsElVe .r+,losUre rneasLIre:7 Respondents have pCoposhv4? for Ponds 3and 3l1. 
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T he irectar's.i=ina€ Firidings and Orders issued to Respondents on January 10, 2005, 
are hereby modified as fo€€ovvs; 

1. Paragraph 13 of Section V, Orders, s€:eli be rnodified to read: 

Respondents sha€i begin in field closure activities by ApriE 1, 20l Q, and shall 
complete closure of Ponds 3 and 3A pursuant to OAC Ru€e 3745-27--1 , or 
the CiesurelPost Closure P€an required pursuant to xhese Orders, by no later 
than €~ecember 31, 2010,   except as otherwise extended by Ohio EPA in 
writi n g . 

2. A€€ other provisions af the 2005 Orders shall remain urrchanged and in full effect. 

V. T€-JER CAth~S 

tJothing in these Orders shall constitute or be construed as a re€ease from ariy c€airr~, 
cause of action or demand ir5 law or equity against any person, firm, partnership or 
corporation, not a signatory to these Orders, for any Iiabi€ity arising out of or relating to the 
Ashtabula P€artt. 

VI4. O T ~ER AP~~ ECABI,Æ LA~~ 

A€4 actions required to be taiCert pursuant to these Orders shall be uridertakeri irr 
accordance with the reguirements of all app€icab€e federal, state, arid locai laws and 
regu€atioros. othing iri these Orders shall be construed as waiving or compromising in any 	. 
vvay the appiicabi{ity arid enforcemertt of any ether stetutes or reguiatians appiicab€e to the 
Ashtabula Plant. These Orders are not, and shall not be coristrued to be, e permit or 
licerise issued pursuant to ariy statute or regulation. Ohio EPA reserves all rights and 
privileges except as specified herein. 

V9FiK OT10E 

AI€ documents demonstrating corr:p€iance with these Orders and all other documents 
required under these Orders to be s.ubmitted to Ohio EPA shall be addressed to: 

Ohio Environmenta€ Protection Agency 
~Iorfheast District Office 
~ivisicri of Solid arid lrifectious \AJaste arragemertt 
Attn: Scapervisor, dSi1/V€ilf 
217O East Aurora Road 
Twirisburg, OH 440B7 
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or to such persons and addresses as may €iereafter be otherwise specified in writing by 
Ohio EPA. 

X. RESERVAT~O OF RTS 

Ohio E PA rese~ ~es the right to seek lega€ arid equitab€e relief to enforce the terms and 
conditions of these Orders, incltading penel'ties against Respondents ior ro~ ~compliance 
with these Orciers. i~othing herein shali restrict the right of Respondents to raise any 
administrative, lega€ or equitable claim or defense with respect to such further actiorrs 
which Ohio EPA may seek to require oi Responclents. 

Except for c€aims for civi€ pena€ties for the violatioras specificaily cited herein, Ohio EPA 
reserves the right to take any action and pursue any claim against Responciertts, and 
any other potentia€ly liable parties, Inc€oding but not €imited to, any a.dministrative, civil 
or crimirìaf eriforcerrFent action or c€airn, pursuant to any avaiiabie legal authority as a 
result of past, present or future vio€at"ions of state or federa€ €av,rs or regu€ations, as a 
result of the common 4aw andfor as a resuit of events or conditions arising from or 
related to the Ashtabula Piant, Ohio EPA expressiy and speciticaiiy reserves the righi 
to take any action and pursue ariy claim agairist Respondents, and other poter'•tia€€y 
liable parties, with respect to any activities performed by Respandents or other 
potentially iiab€e parties pursuant to these Orders andfor in reiation to Pon.ds 3 anci 3A. 
€n the everìt that Ohio EPA takes an administrative or jucticiaf action or pursues any 
claim against Respondents regarding any of the ciosure activities performed by 
Respondents for Ponds 3 and 3A, Respondents reserve the right to appesl, defend a 
claim end clefend against such an action by Ohio EPA in order to assert that the closure 
activities performed by Respondents are technicaily teasible and wi€l not resu€t in any 
adverse irrtpact to p«blic health or satety or the enviroriment. 

Ohio EPA expressly and specifical€y reserves the right to take any action and pursue 
any c€aim pursuant to any avaiiable €egal authority to address vio€ations of €av+t which 
are not specifically cited in these Orders. 	othing herein shall restrict the right of 
Resporir4ents to raise any administrative, iega€ or equitable claim or defense with 
respect to such further actions which Ohio EPA may seek to require of Responderits, 
except that Respondents expressly waive any and al[ c€aims artd defenses of res 
judicata, coilatera[ estoppel, waiver, laches, statute of iirnitations, issue preclusion, 
claim sp€itting and other claims and defenses hased upon any contentiori that the 
actions taken or claims raised by Ohio EPA or the State of Ohio in a subsequent 
proceeding were or should have been raised, brought or resolved in these Orders. 

X. 	EffFICAT1QP~ 

nesporiuQnts agree to inderrmrtify, save, and ho€d harm€ess Ohio EPA trom any and all 
c(airrms or causes of action arisinp from, or related to, any acts or c;rnissions of 
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Respondents and/or Ohio EPA, ìis officers, erriployees, agents, representatives, or 
assigns, in carrying out any "Discre=ionary Function" as defined pursuant to these 
Orders and/or any activities pursuant to the interim [irectors Finai F'indings ar~d urders 
issued to Respondents on April 30, 2002, and September 15, 2003, February 27, 2004 
and May 28, 2004, inclt!ding claims or causes of act;on that Ohio EPA e;ercised a 
Discretionary Function in a negiigent manner. Except as provlded above, nothing in 
these Orders shall render Resporic+ents liable to indernnifSr Ohio EPA for any 
negiigerrce, gross negligence or other tortuous act or omission of Ohio EPA oc.currirrg 
outside of the Ohio F.PA's exercise of its Discretionary Function. For purposes of these 
Orders, "Discretionary F«riction" means Ohio i=PA's review, approval or disapproval of 
the Closure/Post Ciosure Plan under these Orders and any oversight andlor 
performance of the closure, post closure care andfor corrective measures by Ohio EPA 
for Ponds 3 and 3A, Ohio EPA agrees to provide notice to the Responderits within thirty 
(30} days after receipt of any claim which may be the subject of indernnity as provided 
in this Section, arid to cooperate with Respondents in the defense of any such cfaim or 
action against Ohio EPA. Ohio EPA shal€ not be considered a party to and shall not be 
heid liable under any contract entered into by Respondents in carryirig out the activities 
pursuant to these Orders. 

~i. TERÅTIOII 

PEesponderats obligations under these Orders shall terminate when Respondents certify 
in writing and demonsirate to the sat€sfaction of Ohio EPA that Respondents have 
performed all obfigations under these Orders and the Chief of Ohio EP:4's EOivision of 
Solid and €nfectious Waste Management ac€:novviedges, in writing, the termination of 
Resporldents' oh€igations under these Orders. If Ohio EPA does not agree that aE€ 
obligations have been performed, then Ohio EPA wi€i notify Respondents of the 
obiigations that have rtot been perforrned, ,iri which case Re5parrdarits sha€l have an 
opportunity to address any such defic€encies and seek terrnination as described above. 
The certification shal€ contain the fol€owing attestation: "We certify that the inforrnation 
contained in or accompanying this cartification is true, accurate and complete.,' 

This certification sha€{ be coliectsvely subrnitted by Respondenis to Ohio EPA and shaEl 
be signed by a responsible official of each Respondent. For purposes of these Orders, 
a responsible officia( is a principal executive officer of at least the level of vice- 
president, or his duly authorized representative, if such representative is responsible for 
the overaii aperation of the faciiity. 

The 'terrninetion of Respondents' •a;ral'igations under these Orders shaIl not terrninate 
Responeients' ob€€gations under Section X, indernniiication, oi fihese Orders. 

X. 	iFiCATI~~ 

These Orders rnay be rnwdif<ed by agreernent of the parties hereto. Mod€flca:ior7r> sha':I 
be in writing and sha11 be effective on the date entered in the journa[ of the Director of 

r. ~illfii t_F~ri. 
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X~€i. V!A6VE~ 

in order to resolve c{ispuied claims, without admission of fact, violation or iiabiiity. 
Respondents conser'iE to the Issuance of these O rders and agree to comply with these 
Orders. Compliance with these Orders shall be full accord and satisfaction of 
Respondents iiabiiity, including for any and all civil penaEties, for the violations 
specificaily cited herein after termination of these Orders. 

The Respondents hereby waive the right to appeal the issuance, terms and service of 
these Orders, and the Respondents hereby waive any and ali rights they may have to 
seek administrative or judicial review of these Orders either in taw or equity. 

hlotwithstanding the preceding, Ohio E!~A and the Respondents agree that in the event 
that these Orders are appeaied by any other party to the Environmental Review 
Appeals Commission, or any court, the Respondents retain the right to intervene and 
participate in such appeai. ln such an event, the Respondents shail continue to comply 
with these Orders notwithstanding such appea[ and intervention unless these Orders 
are stayed, vacated, or modified. 

X~1f. SiATORIES 

Each undersigned representative of a signatory to these Orders certifies that he or she 
is fully authorized to enter into the terms and conditions of these Orders and to iegaily 
bind such signatory to this document. 

Chris i4oriesE.i, Director 
Ohio Environmental Protection Agency 
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